
2017
G

E
T

T
IN

G
 T

H
E

 D
E

A
L T

H
R

O
U

G
H

E
nvironm

ent &
 C

lim
ate R

egulation

Environment & 
Climate Regulation
Contributing editors
Carlos de Miguel Perales, Uría Menéndez
Per Hemmer, Bech-Bruun

2017
© Law Business Research 2016



Environment & Climate 
Regulation 2017

Contributing editors
Carlos de Miguel Perales, Uría Menéndez

Per Hemmer, Bech-Bruun

Publisher
Gideon Roberton
gideon.roberton@lbresearch.com

Subscriptions
Sophie Pallier
subscriptions@gettingthedealthrough.com

Senior business development managers 
Alan Lee
alan.lee@gettingthedealthrough.com

Adam Sargent
adam.sargent@gettingthedealthrough.com

Dan White
dan.white@gettingthedealthrough.com

Published by 
Law Business Research Ltd
87 Lancaster Road 
London, W11 1QQ, UK
Tel: +44 20 3708 4199
Fax: +44 20 7229 6910

© Law Business Research Ltd 2016
No photocopying without a CLA licence. 
First published 2015
Second edition
ISSN 2059-9900

The information provided in this publication is 
general and may not apply in a specific situation. 
Legal advice should always be sought before taking 
any legal action based on the information provided. 
This information is not intended to create, nor does 
receipt of it constitute, a lawyer–client relationship. 
The publishers and authors accept no responsibility 
for any acts or omissions contained herein. The 
information provided was verified between 
September and October 2016. Be advised that this is 
a developing area.

Printed and distributed by 
Encompass Print Solutions
Tel: 0844 2480 112

Law
Business
Research

© Law Business Research 2016



CONTENTS 

2 Getting the Deal Through – Environment & Climate Regulation 2017

Environment

Austria 7
Thomas Starlinger and Verena Pell
Starlinger Mayer Attorneys at Law

Brazil 15
Simone Paschoal Nogueira, Iris Zimmer Manor and  
Marina Vieira Freire
Siqueira Castro – Advogados

China 20
Jihong Wang, Jie Shi, Anjing Wu and Yibai Xu
Zhong Lun Law Firm

Colombia 26
José Vicente Zapata Lugo and María Camila del Villar Hernández
Holland & Knight

Denmark 31
Håkun Djurhuus and Mark Villingshøj Nielsen
Bech-Bruun

Dominican Republic 39
Giselle Pérez-Reyes and Fabio J Guzmán-Saladín
Guzmán Ariza

European Union 44
Adrien Fourmon
Huglo-Lepage & Associés

France 49
Laurence Lanoy
Laurence Lanoy Avocats

Germany 54
Jochen Terpitz
Jochen Terpitz – Rechtsanwalt

Japan 60
Kiyoshi Honda
Nagashima Ohno & Tsunematsu

Malta 66
Ron Galea Cavallazzi and Rya Gatt
Camilleri Preziosi

Mexico 74
Jose Luis Rendon
Lexcorp Abogados

Portugal 81
João Louro e Costa
Uría Menéndez – Proença de Carvalho

Spain 88
Carlos de Miguel Perales and Jesús Andrés Sedano Lorenzo
Uría Menéndez

Switzerland 94
Stefan Wehrenberg, Rahel Reich and Lukas Rich
Blum&Grob Attorneys at Law Ltd

United Kingdom 100
Douglas Bryden and Laura Spota
Travers Smith LLP

United States 109
Donald J Patterson Jr and Elizabeth M Richardson
Beveridge & Diamond, PC

Climate

Introduction and overview 115
Per Hemmer, Johan Weihe and Rania Kassis
Bech-Bruun

EU legislation on climate change 122
Adrien Fourmon
Huglo Lepage & Associés

Austria 129
Thomas Starlinger and Verena Pell
Starlinger Mayer Attorneys at Law

Brazil 136
Simone Paschoal Nogueira, Iris Zimmer Manor and  
Marina Vieira Freire
Siqueira Castro – Advogados

Colombia 144
José Vicente Zapata Lugo and Luisa Toledo Plata
Holland & Knight Colombia SAS

Denmark 149
Per Hemmer, Johan Weihe and Rania Kassis
Bech-Bruun

France 157
Laurence Lanoy
Laurence Lanoy Avocats

Germany 164
Jochen Terpitz
Jochen Terpitz - Rechtsanwalt

Japan 171
Kiyoshi Honda
Nagashima Ohno & Tsunematsu

Mexico 175
Jose Luis Rendon
LexCorp Abogados

Portugal 181
João Louro e Costa
Uría Menéndez – Proença de Carvalho

© Law Business Research 2016



www.gettingthedealthrough.com  3

 CONTENTS

Spain 185
Carlos de Miguel Perales and Jesús Andrés Sedano Lorenzo
Uría Menéndez

Switzerland 190
Stefan Wehrenberg, Philippe Wenker, Rahel Reich and  
Lukas Rich
Blum & Grob Attorneys at Law Ltd

United Kingdom 197
Tom Bainbridge, Louisa Cilenti and Sandy Abrahams
Lux Nova Partners Ltd

United States 208
Jessalee Landfried, Brook Detterman, Nicholas van Aelstyn, 
Laura LaValle, Jacob Duginski and Michael F Vitris
Beveridge & Diamond, PC

© Law Business Research 2016



www.gettingthedealthrough.com  5

 CONTENTS

www.gettingthedealthrough.com  5

PREFACE

Getting the Deal Through is delighted to publish the second edition 
of Environment and Climate Regulation, which is available in print, as an 
e-book and online at www.gettingthedealthrough.com.

Getting the Deal Through provides international expert analysis in key 
areas of law, practice and regulation for corporate counsel, cross-border 
legal practitioners, and company directors and officers. 

Throughout this edition, and following the unique Getting the Deal 
Through format, the same key questions are answered by leading 
practitioners in each of the jurisdictions featured. Our coverage this year 
includes new chapters on China and the Dominican Republic. 

Getting the Deal Through titles are published annually in print. Please 
ensure you are referring to the latest edition or to the online version at 
www.gettingthedealthrough.com.

Every effort has been made to cover all matters of concern to readers. 
However, specific legal advice should always be sought from experienced 
local advisers. 

Getting the Deal Through gratefully acknowledges the efforts of all 
the contributors to this volume, who were chosen for their recognised 
expertise. We also extend special thanks to Carlos de Miguel Perales of Uría 
Menéndez and Per Hemmer of Bech-Bruun, the contributing editors, for 
their continued assistance with this volume.

London
October 2016

Preface
Environment and Climate Regulation 2017
Second edition
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Thomas Starlinger and Verena Pell
Starlinger Mayer Attorneys at Law

Legislation

1 Main environmental regulations

What are the main statutes and regulations relating to the 
environment?

The essential provisions of Austrian environmental law at the federal level 
in Austria can be found in the Water Act, the Act on the Remediation of 
Contaminated Sites, the Trade Act, the Waste Management Act, the 
Environmental Support Act and the Security Police Act.

By the Federal Constitutional Act on sustainability, animal protection, 
comprehensive environmental protection, water and food security as well 
as research, Austria commits to comprehensive environmental protection.

Aside from these national provisions, a number of EU regulations 
are effective in Austria, such as the Drinking Water Directive, the Water 
Framework Directive, the Directive on the protection of groundwater 
against pollution caused by certain dangerous substances, the Community 
guidelines on state aid for environmental protection and the Directive on 
environmental liability.

Due to the division of competences between the federal state and the 
provinces some environment-related issues are dealt with in provincial 
laws such as nature protection laws, building laws and land use regulations.

The environmental criminal law is divided up into the judiciary crimi-
nal law (section 7 of the Austrian Penal Code) and the administrative crim-
inal law (the administrative criminal offences are scattered throughout 
various administrative laws).

2 Integrated pollution prevention and control

Is there a system of integrated control of pollution?

Austria has implemented the Industrial Emissions Directive 2010/75/EU 
(IED), with the result that several federal and provincial laws had to be 
amended. The purpose of the IED is the designation of standards for issu-
ance of operating licences of certain large plants and the monitoring of the 
operational effects of such facilities. The IED implies integrated preven-
tion and control of pollution resulting from industrial activities. It provides 
legislation aimed at preventing and, if not possible, reducing emissions to 
air, water and soil and to prevent waste in order to ensure a high level of 
protection by application of best available techniques to achieve the best 
possible environmental status. A total of 50,000 industrial plants (particu-
larly from the energy industry, metal production, the mineral industry, the 
chemical industry, waste management and the intensive rearing of pigs 
and poultry) throughout the EU are covered by the IED.

The implementation of the IED into Austrian legislation required sev-
eral amendments.

The amendment to the Waste Management Act relates to plant law, in 
particular an update of the IPPC-conformant (integrated pollution preven-
tion and control) waste treatment plants, the publication of permissions, 
the application of BAT conclusions to an upgrade to the latest technologi-
cal standards, one to three-year environmental inspections, the establish-
ment of an environmental inspection plan by the federal government, the 
establishment of a baseline report for soil and groundwater at the site of 
the IPPC-conformant waste treatment plants and to return the site to its 
baseline condition after treatment.

In the Act on the Remediation of Contaminated Sites the amendment 
concerns the obligation to pay contributions for the transport of certain 

waste outside of the federal state, even if there is no obligation to pay con-
tributions for the upstream treatment process.

The amendment to the Water Act contains the determination of 
allowable emission levels, the establishment of baseline reports as well as 
administrative simplification.

3 Soil pollution

What are the main characteristics of the rules applicable to soil 
pollution? 

The protection of soil falls within the competence of the federal provinces. 
At present there exist five provincial laws concerning the protection of 
soil and a number of regulations such as the Sewage Sludge and Waste 
Compost Regulation, the Compost Regulation, the Fertilisers Regulation, 
the Plant Protection Products Regulation and provisions relating air pollu-
tion control and water protection.

The Soil Protection Protocol of the Alpine Convention was ratified 
by Austria in 2002. The 28 articles of the Soil Protection Protocol contain 
provisions regarding handling of soil and sustainable utilisation concepts. 
Specific measures such as the demarcation of special soil protection areas, 
the economical use of soil, the conservation of wetlands and moors and the 
designation and management of areas threatened by erosion.

The Waste Management Act only regulates the liability for the waste 
treatment. In principle, the Waste Management Act is based on the prin-
ciple of causation, thus the polluter has to bear the costs for prevention 
and remedying of environmental damage. Several polluters are jointly 
liable for the damage. If the polluter cannot be found by the authority, for 
instance if the person no longer exists, pursuant to the Waste Management 
Act, the property owner of the contaminated land is liable in the second 
degree instead of the legal successor of the polluter. Moreover, the legal 
successor of the property owner as buyer of the property is liable for the 
damage.

4 Regulation of waste 

What types of waste are regulated and how? 

The waste status requires the legal nature of a moveable object. Materials 
are also considered waste if they have developed a connection with the 
soil that affects the environment. A substance or object shall be consid-
ered to be waste if its owner is willing to dispose of the substance or object 
or the substance or the object needs to be collected, stored, transported 
and treated as waste, in a manner that public interest is not impaired. A 
public interest exists, inter alia, in the health of people, water, air, soil, ani-
mals and plants and their living conditions, the sustainable use of water 
and land, reduction of noise, public order and security, preservation of the 
landscape and appearance of the village and cultural assets.

A by-product is defined as a product derived from a manufacturing 
process or in an extraction process and can be used continuously. This 
continued use has to be permitted, the substance or material has to be 
used safely for the intended purpose and legally protected goods must 
not be affected by usage. Furthermore, compliance with legal provisions 
is required. If these criteria are met, it shall be presumed that there is no 
intention to dispose of these substances or materials and their subsequent 
classification as waste is not required.

For the collection of waste and waste treatment a permit is required. 
This obligation to obtain permission shall not apply to:
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• persons that treat only their generated operational waste (except 
incineration and disposal);

• persons that place products on the market and take back waste of simi-
lar or equivalent products to collect them and transfer it to authorised 
waste collectors or authorised treatment operators (this shall not apply 
for dangerous waste if the quantity of the dangerous waste is dispro-
portionally larger than the products placed on the market);

• carriers that only transport waste for waste holders;
• persons that perform land treatment resulting in agricultural or eco-

logical improvement; local authorities that are legally obligated to col-
lect and dispose non-hazardous waste;

• holders of an equivalent permit from another EU member state or a 
state that is contracting party to the EEA Agreement;

• collection and disposal systems; or
• operators of landfills for the takeover of waste if an exemption is  

granted.

The requirements for granting of a permit are that:
• the waste collection or treatment complies with legal requirements 

and principles;
• public interests are not impaired and the type of waste collection or 

treatment is appropriate for the waste in question;
• the storage in an appropriate, authorised facility is ensured;
• proof of professional knowledge for collection or treatment is existent; 

and
• reliability concerning the appointed task being executed is given.

Permission must be obtained prior to commencing operations.
The provincial governors and the Minister for Agriculture, Forestry, 

Environment and Water Management are entrusted with the enforcement 
of the Waste Management Act.

5 Regulation of air emissions

What are the main features of the rules governing air 
emissions? 

Air pollution control falls within the federal competence.
In Austria the main provisions concerning air emissions are the 

Ambient Air Quality Act, the Regulation regarding limit values and target 
values on protection of ecosystems and vegetation (Federal Law Gazette 
II No. 298/2001), the Ozone Act, the Federal Clean Air Act and the Air 
Emissions Ceilings Act.

The Ambient Air Quality Act establishes principles for the protection 
of individuals and for the protection of the environment against air pollu-
tion. In particular it governs the following areas:
• systematic ambient air quality measurements throughout the entire 

country;
• limits on pollution and target values for various air pollutants (sulphur 

dioxide, carbon monoxide, nitrogen dioxide, dust, lead, cadmium and 
benzene);

• methods in case limits are exceeded;
• preventive reduction of air pollution as part of the licensing of installa-

tions; and
• alarm values of air pollutants for sulphur dioxide and nitrogen dioxide 

as well as immediate measures if alarm values are exceeded (‘smog 
alert’). 

The relevant emission limits can be found in the appendices to the Ambient 
Air Quality Act.

Supplementing the Ambient Air Quality Act, there is a specific regu-
lation (Federal Law Gazette II No. 298/2001) dealing with limits on pol-
lution and target values for the protection of ecosystems and vegetation 
for sulphur dioxide and nitrogen oxide. The emission limits are set at 20 
micrograms of sulphur dioxide per cubic metre for the calendar year and 
the winter half year (1 October until 31 March) and 30 micrograms of nitro-
gen oxides per cubic metre for the calendar year. The target values amount 
to 50 micrograms of sulphur dioxide per cubic metre as the daily mean 
value and 80 micrograms of nitrogen oxides per cubic metre as a daily 
mean value.

The air pollution due to the ozone is not based on direct emissions 
of ozone but on the formation of ozone consisting of nitrogen oxides and 
hydrocarbons in the atmosphere. The Ozone Act has taken this fact into 
account and covers the following areas: information and alert thresholds 

for ozone, measures if alert thresholds are exceeded and reduction targets 
for ozone precursors nitrogen oxides and hydrocarbons. The thresholds 
can be found in the appendices to the Ozone Act.

The Regulation on Ozone Monitoring Areas (Federal Law Gazette No. 
513/1992 in the version appearing in Federal Gazette No 359/1998) and the 
regulation on ozone measurement concepts (Federal Law Gazette II No. 
99/2004) lay down detailed implementation procedures for the Ozone Act.

The Federal Clean Air Act includes several general obligations for air 
pollution control and repeals the separate federal regulations of the various 
provinces existing since the amendment of the Constitution in 1988.

The Air Emissions Ceilings Act (Federal Law Gazette I No. 34/2003) 
sets emissions ceilings for air pollutants sulphur dioxide, nitrogen oxides, 
volatile organic compounds (VOCs) and ammonia for the entire country 
as from 2010. The emissions ceilings amount to 39 kilotonnes for sulphur 
dioxide, 103 kilotonnes for nitrogen oxides, 159 kilotonnes for VOCs and 
66 kilotonnes for ammonia per year.

The regulation on waste incineration (Federal Law Gazette II No. 
389/2002 as last amended by Federal Law Gazette I 127/2013) sets stand-
ards for all plants that incinerate waste. The regulation covers – without 
a volume threshold – hazardous and non-hazardous waste incinerated in 
incineration plants or co-incineration plants. Further, the regulation con-
tains state-of-the-art waste thermal treatment. The emission limit values 
can be found in Appendices 1 and 2 of the Regulation on Waste Incineration.

According to the Energy Efficiency Act (Federal Law Gazette I No. 
72/2014 large companies (250 employees or more and a turnover of more 
than €10 million) are obligated to operate an energy and environmen-
tal management system or to conduct an external audit. External audits 
have to be conducted at least every four years. The energy and environ-
mental management system has to contain an internal or external audit. 
Companies that establish an energy and environmental management sys-
tem have to give notice to a monitoring agency.

6 Protection of fresh water and seawater

How are fresh water and seawater, and their associated land, 
protected?

The protection of water is legally regulated under the Water Law Act, the 
Environmental Control Act, the water condition monitoring regulation, 
the emission regulation and the quality target regulation on the chemical 
status of groundwater.

The main themes of the Water Law Act are regulations concerning 
the utilisation of waters, the protection of waters, the protection of man 
against damaging effects of waters and water management. The Water 
Law Act contains quality targets but no quality criteria. The Water Law 
Act distinguishes between public and private waters. Simple uses of public 
waters which do not exclude third parties from the same use are permit-
ted to everyone (public use). This includes swimming, washing, watering 
of animals, rinsing, withdrawal of small quantities of water, the extraction 
of negligible amounts of plants, gravel, ice, etc, and the utilisation of the 
ice cover. Private waters, such as springs, small rivers and ground waters, 
are subject to the disposition of their owner (however, every person is 
permitted to water animals in or withdraw water with hand vessels from 
private surface waters). Fishing and shipping do not belong to the Water 
Law Act; shipping is regulated in other federal laws, fishing is regulated 
by the laws of the provinces. Permission by the water rights authority is 
required for any use of public waters exceeding public use and any use of 
private waters touching public interests or the rights of a third party, and 
also for any development and use of groundwater exceeding the necessary 
domestic and economic need of the landowner. As far as waste waters are 
concerned, there is a general obligation to comply with emission standards 
and therefore to either adapt old plants or facilities to the latest techno-
logical developments or close them down. The Water Law Act obliges all 
persons to treat waters with due care and provides serious consequences 
in case of non-observance. The authorities are empowered to act immedi-
ately and at the costs of the person legally obliged in urgent cases.

The Environmental Control Act includes obligations for the imple-
mentation of environmental control reports and the establishment of the 
Federal Environment Agency Austria.

The water condition monitoring regulation describes in more concrete 
terms the establishment of monitoring programmes for surveillance and 
operational monitoring of surface waters and ground waters.
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The emission regulation on waste water contains emission limits for 
waste water in water streams and public sewage systems (Appendix 1 of the 
Regulation) as well as provisions for waste water treatment.

The objective of the quality target regulation on the chemical status 
of groundwater is the assessment of chemical status of ground water with 
predefined values for the status achieved as well as the determination of 
criteria and measures for the protection of ground water against pollution 
and deterioration.

7 Protection of natural spaces and landscapes

What are the main features of the rules protecting natural 
spaces and landscapes? 

Nature and landscape protection falls within the competence of the prov-
inces, which means that each province in Austria has its own nature pro-
tection law. The provisions regard the protection of nature (designation of 
protection areas) and the protection of species (plant and animal protec-
tion regulations). Alongside these there are provisions regarding authori-
sation requirements for certain projects. In some provinces of Austria 
selected habitats are under general protection, for example, moors and 
glaciers. The protection of huntable animals and edible fish is regulated by 
the hunting laws and laws on fisheries of the individual provinces.

The Austrian provinces are responsible for the establishment and 
operation of national parks. Except Vorarlberg, every province has its own 
legal provisions on national parks.

Austria has ratified several conventions on the protection of natu-
ral spaces and landscapes including the Alpine Convention, the Bonn 
Convention, the Berne Convention, the Convention on Biological 
Diversity, the Ramsar Convention on Wetlands, the Danube River 
Protection Convention, the International Convention for the Regulation of 
Whaling, the Convention on International Trade in Endangered Species of 
Wild Fauna and Flora and the International Convention on the Protection 
of the Cultural and Natural Heritage of the World.

The Alpine Convention is an international treaty between the Alpine 
Countries (Austria, France, Germany, Italy, Liechtenstein, Monaco, 
Slovenia and Switzerland) as well as the EU, for the sustainable develop-
ment and protection of the Alps. The Alps, with their biodiversity capital, 
water and wood reserves, are the natural, cultural, living and economic 
environment for nearly 14 million people and an attractive tourist destina-
tion for approximately 120 million guests every year.

The Bonn Convention aims to conserve terrestrial, marine and avian 
migratory species throughout their range. It is an intergovernmental treaty, 
concluded under the aegis of the United Nations Environment Programme, 
concerned with the conservation of wildlife and habitats on a global scale. 
Since the Convention’s entry into force, its membership has grown steadily 
to include over 100 parties from Africa, Central and South America, Asia, 
Europe and Oceania.

The Berne Convention is a binding international legal instrument in 
the field of nature conservation, covering most of the natural heritage of 
the European continent and extends to some African states. It is the only 
regional convention of its kind worldwide, and aims to conserve wild flora 
and fauna and their natural habitats, as well as to promote European coop-
eration in this field. The treaty also takes account of the impact that other 
policies may have on natural heritage and recognises the intrinsic value of 
wild flora and fauna, which needs to be preserved and passed on to future 
generations.

Fifty countries and the European Union have already signed the 
Convention and committed to promoting national conservation policies, 
considering the impact of planning and development on the natural envi-
ronment, promoting education and information on conservation, and 
coordinating research.

The Convention on Biological Diversity (CBD) entered into force on 
29 December 1993. Austria has been a signatory to the CBD since 1995. 
Its main objectives are the conservation of biological diversity, the sustain-
able use of the components of biological diversity and the fair and equita-
ble sharing of the benefits arising out of the utilisation of genetic resources.

The Ramsar Convention on Wetlands is an intergovernmental treaty 
that provides the framework for national action and international coop-
eration for the conservation and sustainable use of wetlands and their 
resources. The Convention was adopted in the Iranian city of Ramsar 
in 1971 and came into force in 1975. Austria has been a signatory to the 
Ramsar Convention since 1983. In Austria there are 23 Ramsar areas with 
a total area of 127.171 hectares. On the basis of the Ramsar Convention, 

Austria presented a wetland strategy in 1999. The wetland areas in Austria 
are available online at http://gis.umweltbundesamt.at/austria/natur/
feuchtgebiete/Map.faces.

The Danube River Protection Convention (DRPC) came into force in 
October 1998. The main objective of the DRPC is to ensure that surface 
waters and groundwater within the Danube River Basin are managed and 
used sustainably and equitably, which involves the conservation, improve-
ment and rational use of surface waters and groundwater, preventive meas-
ures to control hazards originating from accidents involving floods, ice or 
hazardous substances and measures to reduce the pollution loads entering 
the Black Sea from sources in the Danube River Basin. In February 2007, 
the European Commission and environment ministers from all countries 
of the Danube River Basin and Black Sea region adopted a Declaration on 
the Enhancement of Cooperation. The Declaration recognises the impor-
tant values of the Danube/Black Sea region, the historical damage that it 
has undergone and recent signs of environmental recovery as a result of 
cooperative actions.

In Austria the International Convention for the Regulation of Whaling 
came into force in 1994. The Convention was signed in 1946 and it is the 
International Whaling Commission’s founding document. The Convention 
includes a legally binding Schedule which, among other things, sets out 
catch limits for commercial and aboriginal subsistence whaling. The 
Schedule is an integral part of the Convention, but its provisions, includ-
ing catch limits, may be amended by the Commission. In practice, amend-
ments to the Schedule are almost always agreed to at the Commission’s 
annual meetings.

The Convention on International Trade in Endangered Species of 
Wild Fauna and Flora (CITES) is an international agreement between gov-
ernments. Its aim is to ensure that international trade in specimens of wild 
animals and plants does not threaten their survival. Austria became a party 
to CITES in 1982. CITES works by subjecting international trade in speci-
mens of selected species to certain controls. All import, export, re-export 
and introduction from the sea of species covered by the Convention has 
to be authorised through a licensing system. Each party to the Convention 
must designate one or more management authorities in charge of adminis-
tering that licensing system and one or more scientific authorities to advise 
them on the effects of trade on the status of the species. The species cov-
ered by CITES are listed in three appendices, according to the degree of 
protection they need. In total the Convention covers 8,000 animal species 
and 40,000 plant species.

The International Convention on the Protection of the Cultural and 
Natural Heritage of the World aims to promote cooperation among nations 
to protect heritage around the world that is of such outstanding universal 
value that its conservation is important for current and future genera-
tions. It is intended that, unlike the seven wonders of the ancient world, 
properties on the World Heritage List will be conserved for all time. The 
accession of Austria took place in 1993. The World Heritage sites in Austria 
are the historic district of Salzburg, Schönbrunn Palace with its park, 
Salzkammergut-Hallstadt- Dachstein massif, Semmering Railway, the his-
toric district of Graz, Wachau region, the historic district of Vienna and the 
cultural landscape of Lake Neusiedl in Austria and Hungary.

8 Protection of flora and fauna species

What are the main features of the rules protecting flora and 
fauna species? 

As mentioned in question 7, Austria joined the Berne Convention on the 
conservation of European wildlife and natural habitats in 1983. Content 
and target settings of the Berne Convention have been implemented in 
Austria in the nature protection and hunting laws of the individual prov-
inces. The full protection of species listed in hunting laws may not always 
be guaranteed because of the possibility of granting exceptions.

As mentioned above, Austria is a contracting party to CITES. EU 
Regulation 2724/2000 obliges EU member states to implement the 
Convention. Products of species that are listed in the EU Regulation – 
depending on the species – may not be imported in the EU, or imported 
only with a valid export licence of the competent authority of the exporting 
country, or only with an import and export licence (for live animals and 
plants and for products from strictly protected species). The Ministry of 
Agriculture, Forestry, Environment and Water Management regulates the 
legal aspects of the protected species; for customs matters, however, the 
Ministry of Finance is responsible. The provinces undertake the scientific 
tasks such as granting import licences, examination of species, appropriate 
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accommodation of the importer, designation of scientific institutes follow-
ing the specifications of the Convention, Austrian representation in scien-
tific panels as well as in respective negotiations in the EU.

Beside the conventions there exist three EU directives on the protec-
tion of flora and fauna species, namely the Habitats Directive, the Bird 
Protection Directive and the Water Framework Directive. The directives 
have been implemented in the nature protection laws of the provinces.

9 Noise, odours and vibrations

What are the main features of the rules governing noise, 
odours and vibrations? 

Austria has no general law on noise protection. For this reason there are 
several provisions on noise emissions. Depending on the area of law 
affected, the competence lies with different authorities.

Important laws and regulations in Austria on noise prevention at 
federal level are the Austrian Civil Code, the Environmental Impact 
Assessment Act, the Industrial Code, the Employee Protection Law, the 
Road Traffic Act, the Motor Vehicles Act and the Environmental Noise 
Act. At the level of the provinces there are acts incorporating the EU 
Environmental Noise Directive, the Security Police Acts, the Regional 
Planning Acts and building regulations.

The federal noise regulation contains noise thresholds, which are 
specified for the traffic on main roads (60 decibels during the day and 50 
decibels at night), for the transport taking place on the railway lines (70 
decibels during the day and 60 decibels at night), for civil aviation around 
airports (65 decibels during the day and 55 decibels at night) and for sites 
of industrial activity (55 decibels during the day and 50 decibels at night).

The Environmental Impact Assessment Act specifies procedures for 
assessing the environmental compatibility of plans and is also based on 
the Directive 2011/92/EU. The aim of the Environmental Impact Act is in 
accordance with the precautionary principle to avoid any environmental 
damage, to consider a project and its environmental impact in a holistic 
way, to improve project planning and encourage better preparation of the 
approval procedure, to give environmental issues equal importance, and 
to encourage the participation of the public to guarantee the transpar-
ency of the approval of projects. In accordance with the Environmental 
Impact Assessment Act a project applicant has to file an application for 
approval as well as an environmental impact declaration for the project 
and the required documentation. Annex 1 of the Environmental Impact 
Assessment Act contains a list of the different types of project for which 
an environmental impact assessment is mandatory. The assessment of 
the probable environmental impact is carried out by independent experts, 
who may be appointed by the competent authority. The competent author-
ity for implementing an environmental impact assessment procedure is 
the provincial government, which is to execute a condensed permission 
procedure.

The Motor Vehicle Ordinance (Federal Law Gazette No. 399/1967 in 
the version appearing in Federal Gazette No. 124/2010) provides that all 
motor vehicles have to meet the emission limit values stated in Annex 1 of 
the Ordinance to prevent air pollution.

10 Liability for damage to the environment

Is there a general regime on liability for environmental 
damage?

In Austria there exists only a public-law environmental liability, and 
intense discussions are held concerning the reform of the Austrian Tort 
Law, in particular the introduction of a general clause of a strict liability, as 
the public-law environmental liability leaves protection gaps. For example 
if an incident occurs, the plant operator is liable for the damage to flora and 
fauna (ecological damage) but not liable for health and property damage 
caused.

On a public legal level there is the Austrian Federal Environmental 
Liability Act and the Environmental Liability Acts of the provinces. 
These acts are all based on the EU Environmental Liability Directive  
2004/35/EG, which aims to prevent and remedy significant environmental 
damages. The liability covers three protected interests: waters, land, and 
protected species and natural habitats (often referred to as biodiversity).

The scope of application of the Austrian Federal Environmental 
Liability Act encompasses damages to waters and land according to the 
general distribution of powers between the federal state and the different 
provinces.

Damage to biodiversity falls within the competence of the provinces.
The Austrian Federal Environmental Liability Act provides for strict 

liability: the operator of certain specified hazardous activities (according 
to Annex 1) who causes significant damages to waters and land must in the 
case concerned inform the authority and shall bear the cost of necessary 
preventive or remedial measures independently of any fault. This liability 
only covers professional activities and not actions of private individuals. 
Events subject to liability are the operation of plants for which permission 
is required in conformity with the provision of the IPPC Directive, activi-
ties requiring permission in the areas of waste and water management, 
treatment of hazardous substances, plant protection products and biocidal 
products, transport of dangerous goods or hazardous materials or release 
of genetically modified organisms into the environment.

If the operator remains inactive, or takes delayed or insufficient action, 
the authority has to take action and require the operator to pay the accrued 
costs. The competent authority for these matters is the regional adminis-
trative authority.

If environmental damage occurs on neighbouring property, the neigh-
bour concerned or recognised environmental organisations or environ-
ment ombudsmen are entitled to file an environmental complaint asking 
the competent authority to take action.

Aside from the Austrian Federal Environmental Liability Act there 
exist several liability regulations in different laws such as paragraph 26 of 
the Water Act (liability for damages arising from the existence or use of a 
water utilisation plant), paragraphs 160–169 of the Mineral Raw Materials 
Act (liability for mining damages), paragraphs 53–57 of the Forest Act (lia-
bility for air pollutants), paragraph 79a–79j of the Gene Technology Law 
(liability for damages caused by genetically modified organisms) and the 
Nuclear Liability Act (liability caused by ionising radiation of nuclear facili-
ties, nuclear material or radionuclides.

11 Environmental taxes

Is there any type of environmental tax? 

There are four categories of environmental taxes in Austria:
• energy taxes;
• transportation taxes;
• recourses taxes; and
• environmental pollution taxes.

The energy taxes category encompasses the mineral oil tax, the energy 
tax on electricity, natural gas and coal. The transportation taxes category 
covers the standardised consumption tax, the motor vehicle tax, the motor 
vehicle insurance tax, the truck toll and the toll-road sticker. Recourses 
taxes are the land tax, the hunting and fisheries tax and water charges. 
Environmental pollution taxes comprise the tax for contaminated sites, 
effluent charges and waste fees.

Mineral oils produced in Austria or mineral oils delivered to Austria 
as well as motor fuels and heating fuels used in Austria are subject to the 
mineral oil tax and the associated obligation to obtain a permit for the pro-
duction of mineral oils and the untaxed transfer and to submit a tax decla-
ration. The Mineral Oil Tax Law (Federal Law Gazette No. 630/1994 in its 
applicable version) contains details of taxation.

End users of electricity are obligated to pay energy tax (1.5 euro cents 
per kWh), excise tax (levied by municipalities), VAT (20 per cent) and  
eco-investments. End users of natural gas are obligated to pay natural gas 
tax (6.60 euro cents per normal cubic metre), excise tax (levied by munici-
palities) and VAT (20 per cent). The carbon tax is imposed on the supply of 
coal, the consumption of coal by coal retailers and coal producers and the 
consumption of self-imported coal. In principle the supplier is required to 
pay the carbon tax or in the other possible cases the coal consumer.

The standardised consumption tax consists of a single registration 
tax which occurs at the occasion of the supply of the vehicle or its initial 
registration in national territory and depends on the fuel efficiency and 
emission characteristics or the cubic capacity of the vehicle. There exist 
tax exemptions for export deliveries including deliveries in EU countries, 
completely electrically powered vehicles, demonstration vehicles, driving 
school vehicles, rental cars, test vehicles, cabs, rescue vehicles, emergency 
vehicles of fire departments, hearses, escort vehicles of special transports 
and diplomatic vehicles. If the vehicle will no longer be used for tax privi-
leged purposes the tax obligation is revived. The maximum tax rate of the 
standardised consumption tax is 32 per cent and is calculated on the basis 
of a formula minus a deduction amount of €400. As of 1 January 2016 the 
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deduction amount is €300. The deduction amount is not applicable if a 
bonus for environmentally friendly engines is applicable.

The motor vehicle tax is applicable for vehicles registered in Austria as 
laid down in the Motor Vehicle Tax Act 1992 in its applicable version. For 
vehicles with a permissible total weight of up to 3.5 tonnes a motor vehicle 
insurance tax has to be paid, which will be levied by the insurance com-
pany. The directive on motor vehicle tax and on motor vehicle insurance 
tax contains detailed information on taxation and the Motor Vehicle Tax 
Act 1992 in its applicable version. 

Trucks, buses and heavy caravans are obligated to pay a road user 
fee based on engine capacity (truck toll) for the use of motorways. The 
truck toll is based on EURO-Emission-classes. The system works with 
an onboard device (GO-Box) and charging is carried out via this onboard 
device. Information on this system can be found at www.go-maut.at.

For the use of Austrian motorways a toll-road sticker is required for 
motorbikes and vehicles with total weight up to 3.5 tonnes. In 2015 the price 
for vehicles up to 3.5 tonnes amounted to €84.40, while the toll-road sticker 
for motorbikes amounted to €33.60 for one year.

Domestic property is subject to the land tax. The land tax is levied by 
municipalities as laid down in the Act on the Federal Real Estate Tax 1955 
in its applicable version.

Hunting and fisheries taxes are subject to provincial legislations. The 
hunting tax arises when the hunting right is exercised and has to be calcu-
lated and payed by the persons permitted to hunt themselves. The prov-
inces levy fisheries taxes on the use on water for fish farming, which are 
used to take supporting action in the field of fish-farming waters.

Water charges will be levied by the municipalities and vary from prov-
ince to province.

The tax for contaminated sites as laid down in the Act on the 
Remediation of Contaminated Sites (Federal Law Gazette No. 299/1989) 
aims to finance the remediation of contaminated sites. Therefore people 
are obligated to pay a tax for depositing of waste at a waste disposal site, 
the use of waste for fuel production systems and dumping of waste into a 
blast furnace, for example. The tax for contaminated sites for depositing 
of waste at a waste disposal site or the transport to the waste disposal site 
outside the territory of Austria amounts to €9.20 for the disposal of exca-
vated soil, inert waste, construction waste for every started tonne, €20.60 
for residual substance landfills and €29.80 mass-waste landfills or landfills 
for hazardous wastes. There are some exemptions from the obligation to 
pay the tax. The tax for contaminated sites has to be calculated and paid by 
the persons themselves no later than the fifteenth day of the second month 
following the end of each calendar quarter in which the tax obligation was 
announced. The customs office is responsible for levying of the tax.

Effluent charges and waste fees will be levied by the municipalities. 
There are differences in the level of charges between the municipalities.

Hazardous activities and substances 

12 Regulation of hazardous activities 

Are there specific rules governing hazardous activities? 

As mentioned above, for the collection of waste and waste treatment a per-
mit is required (see question 4).

According to paragraphs 5, 6 and 10 of the Austrian Radiation 
Protection Act permission from the authority is required for the construc-
tion and operation of plants dealing with radioactive substances or for radi-
ation equipment plants as well as the handling of radioactive substances.

The Act on explosives states in paragraph 16 that for every produc-
tion plant of explosives and ammo a special permit from the authority is 
required.

In Austria there is a Federal Constitutional Act for a Nuclear-free 
Austria, which states that nuclear weapons may not be manufactured, 
stored, transported, tested or used in Austria and facilities with the purpose 
of obtaining energy by nuclear fission may not be set up in Austria. The 
law ensures that damage arising in Austria due to a nuclear accident shall 
be reimbursed adequately and that such damages shall also be enforced 
where foreign entities have caused the damage.

13 Regulation of hazardous products and substances

What are the main features of the rules governing hazardous 
products and substances?

The Chemicals Act and its implementing regulations contain the main pro-
visions of Austria’s chemicals legislation. The implementing regulations 

contain, for example, an instruction for classification and labelling of 
chemicals, limitation measures for several particularly dangerous chemi-
cals or banning of them, provisions for the import and export of several 
dangerous chemicals and packaging provisions.

According to paragraph 3 of the Chemicals Act, substances are haz-
ardous if they have one or several hazardous characteristics as described 
at (1) Z 1 to 15 of paragraph 3. Products are classified as hazardous if they 
contain a hazardous substance or a hazardous mixture and can therefore 
constitute a danger to human life, health or the environment when used 
for their intended purpose or used in a manner that would be foreseeable 
in the context of daily life or for waste treatment (paragraph 3(2) of the 
Chemicals Act).

An appropriate trading licence is required for the sale of toxic chemi-
cals in Austria. Such toxic chemicals may only be sold to persons holding a 
trading licence. A prerequisite to obtain such a trading licence is a proof of 
relevant training as well as a certificate of knowledge in first aid. Material 
obligations for the production, sale and usage of chemicals are also stated 
in several EU regulations.

The Regulation (EU) No. 98/2013 contains provisions concerning the 
marketing and use of the precursors of explosive devices or substances.

See also question 12.

14 Industrial accidents

What are the regulatory requirements regarding the prevention 
of industrial accidents?

The relevant provisions are stated in the Austrian Federal Environmental 
Liability Act (see question 10).

In Austria there is an Industrial Accident Ordinance (Federal Law 
Gazette II No. 354/2002 in the version appearing in Federal Gazette II 
No. 14/2010), which is based on the Directive 96/82/EG (Seveso II). The 
Industrial Accident Ordinance specifies the content of the safety report, 
the content of the security concept, the information of the public and the 
industrial accident notification.

Environmental aspects in transactions and public procurement

15 Environmental aspects in M&A transactions

What are the main environmental aspects to consider in M&A 
transactions?

To detect environmental risks of an M&A transaction, an environmental 
due diligence is recommended, especially when a target company has 
immoveable property. Within the environmental due diligence, attention 
should be paid to EU, federal, provincial and municipal regulatory levels. 
Particular attention should also be paid to environmental permission or 
applications concerning industrial permission procedures and if permis-
sions exist, what restrictions or conditions exist and whether they are ful-
filled, whether there are any administrative proceedings or administrative 
court proceedings with regard to restrictions or permissions pending.

In a first step and before the plant tour the following documents should 
be reviewed:
• excerpt from the land register;
• development plan and land-use plan;
• internal and external audits;
• soil expertise and environmental assessment;
• register of contaminated sites;
• permissions and restrictions; and
• information of authorities according the Environmental Information 

Act.

Besides the risk of liability of the acquirer and its effects on the company 
value it is important to note that the acquirer can be called to account for 
responsibilities of the previous owner.

16 Environmental aspects in other transactions

What are the main environmental aspects to consider in other 
transactions?

In real estate transactions, the environmental due diligence is similar to 
M&A transactions.
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17 Environmental aspects in public procurement 

Is environmental protection taken into consideration by public 
procurement regulations?

For public clients in Austria, the Federal Procurement Act is applicable. 
Paragraph 19(5) provides that environmental aspects have to be taken 
under consideration in procurement procedures. Environmental criteria 
can be added to the service description (eg, energy efficiency).

The legislative package of the EU comprises of three directives on 
procurement, namely the Public Procurement Directive 2014/24/EU, 
Directive 2014/25/EU on procurement by entities operating in the water, 
energy, transport and postal services sectors and Directive 2014/23/EU on 
the award of concessions.

Articles 42, 43 and 45 of the Public Procurement Directive contain pro-
visions on technical specifications, quality marks and variants. According 
to article 43(1) public clients may require a specific label (eg, EU-eco-label) 
under certain conditions. Prospectively the contract is to be awarded to the 
most economically advantageous tender (article 67(1)). The most econom-
ically advantageous tender can be determined on the basis of the price-
performance ratio, cost-efficiency (eg, life-cycle cost calculation) or lowest 
price. External environmental costs can be taken into consideration in the 
life-cycle cost calculation.

The two other directives contain provisions with direct environ-
mental focus for the feasibility test and for the execution of the contract. 
Environmental aspects can be ensured if they will be included in the suit-
ability requirements. Public clients have the possibility to deny the reliabil-
ity of tenderers in case of breaches of environmental regulations (article 
57 of Directive 2014/25/EU). A breach of environmental regulations may 
result in exclusion of the tenderer from the procurement procedure. Also 
for the execution of the order, environmental aspects can be taken into 
consideration.

The Concessions Directive (2014/23/EU) contains provisions on green 
procurement.

Environmental assessment

18 Activities subject to environmental assessment 

Which types of activities are subject to environmental 
assessment? 

See question 9.
Annex 1 of the Environmental Impact Assessment Act lists 88 types of 

projects for which an assessment is mandatory, including:
• waste treatment plants;
• thermal power stations;
• roads and railway routes;
• skiing regions;
• airfields;
• pipelines;
• amusement parks;
• shopping malls;
• raw material extraction;
• hydropower plants;
• factory farms;
• forest clearances;
• industrial plants; and
• installations designed for the production or enrichment of nuclear 

fuels.

Most of the types of projects need to fulfil different criteria or to exceed 
thresholds to require an environmental impact assessment.

The competent authority for implementing a procedure is the provin-
cial government, which executes a condensed permission procedure.

19 Environmental assessment process

What are the main steps of the environmental assessment 
process? 

In the first step, the applicant has to file an application to the provincial 
government. Along with the application, the applicant has to file an envi-
ronmental impact statement, which has to contain a description of the pro-
ject, an examination of possible alternatives, the impact of the project on 
the environment and measures intended to prevent or reduce such impact.

Public participation takes place in several steps: the right to voice opin-
ion on the application and the environmental impact statement, the right 
to review the expert report, the right to voice opinion at a possible public 
deliberation and the parties’ right to participate in the oral hearing.

The status of party is granted to neighbours, environmental ombuds-
men, local municipalities, affected immediately bordering neighbouring 
municipalities, the water management planning body, citizens’ initiatives 
with a certain number of citizens eligible to vote and recognised environ-
mental organisations. Parties have the right to file an appeal to the Austrian 
Administrative High Court.

The notification of the authority must be left open for public inspec-
tion. Once the project is completed, the authority conducts an acceptance 
test. Three to five years after completion of the project a post-control has 
to take place.

The competent federal administrative court, with independent judges 
which make decisions in a panel, acts as the court of appeal.

Besides the environmental impact assessment procedure there is a 
simplified procedure. The difference is that in the simplified procedure no 
environmental impact expert report is made, instead a summarised envi-
ronmental evaluation of environmental impacts has to be created, citizens’ 
initiatives only have status as a participant and the right of access to the 
file, the right of recognised environmental organisations to file an appeal 
on points of law (Revision) to the Austrian Administrative High Court is 
restricted and a post-control does not take place.

Regulatory authorities

20 Regulatory authorities

Which authorities are responsible for the environment and 
what is the scope of each regulator’s authority?

Legislation of environmental laws falls in the competence of federal and 
provincial authorities. There is also a federal competence for framework 
legislation and a provincial competence for enacting legislation.

The fulfilment of the different environmental laws falls under the 
competence of the federal, provincial and municipal authorities. There is 
also the case of federal administration, which means that the institutions 
of a province fulfil the laws for the federal government.

In Austria the E-Control is a public authority and acts as the regulator 
in the field of energy, strengthens competition and ensures supply and sus-
tainability. Its tasks and duties are laid down in the E-Control Act.

The Schienen-Control is an independent regulator for the railways 
in Austria and ensures non-discriminatory, functional competition in the 
railway market.

21 Investigation

What are the typical steps in an investigation? 

Administrative procedures commence either with an application or of the 
authority’s own motion.

The General Administrative Law Act (AVG) contains the regulations 
for the preliminary proceedings in its Part II, starting with paragraph 37. 
The authority is allowed to take evidence, if the evidence is appropriate to 
establish facts.

Penalties can be imposed for contempt of authority or frivolous action 
by the authority in preliminary proceedings.

22 Administrative decisions

What is the procedure for making administrative decisions? 

For an official notification of the authority, preliminary proceedings are 
necessary to establish facts. According to paragraph 17 of the AVG a party 
has the right of access to the file and is allowed to make copies of docu-
ments. Parties are also entitled to submit applications to the authority. If 
there is an oral hearing, it is advisable that a party reviews the minutes to 
raise objections, as according to paragraph 15 AVG the minutes constitute 
absolute evidence of subject and course of the official act.

The authority has to give the parties the opportunity to state their 
opinion on the documented evidence. The parties can submit all evidence 
which is appropriate to establish facts.

The authority is obligated to decide about applications of parties 
without unnecessary delay, at the latest within six months if not provided 
otherwise.
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23 Sanctions and remedies

What are the sanctions and remedies that may be imposed by 
the regulator for violations? 

This depends on the environmental law concerned.
Usually the last paragraphs of the environmental laws contain penal 

provisions (eg, paragraph 137 of the Water Act) and measures the authority 
is entitled to take.

Beside the provisions in the different environmental laws, the authori-
ties have to apply the Act on administrative penalties (VStG).

24 Appeal of regulators’ decisions

To what extent may decisions of the regulators be appealed, 
and to whom? 

The rights of appeal are laid down in the Act on administrative court pro-
ceedings starting with paragraph 7. According to this, the appeal has to be 
filed within four weeks or six weeks in the case of an appeal against the 
exercise of power of command or power of enforcement. The appeal has to 
be transmitted to the authority that issued the official notification.

Judicial proceedings

25 Judicial proceedings

Are environmental law proceedings in court civil, criminal or 
both? 

The different environmental laws provide which authority is competent. If 
these laws do not contain any provisions, the district authority is compe-
tent in case of federal administration (where the institutions of a province 
fulfil the laws for the federal government) according to the AVG, which is 
subsidiarily applicable. In matters of provincial administration, the district 
authority has a subsidiary responsibility. In the province of Vorarlberg, the 
provincial government instead of the district authority has a subsidiary 
responsibility.

Against an official notification of a provincial administration authority 
(eg, district authority, provincial governor, provincial government, munici-
pal council) an appeal can be filed to the provincial administrative court 
(within the activities of the municipality there exists an exemption). Under 
certain conditions, a remedy of appeal on points of law to the Austrian 
Administrative High Court is possible. 

Against an official notification of a federal administration authority 
an appeal can be filed to the Federal Administrative Court or the Federal 
Finance Court. Under certain conditions, a remedy of appeal on points of 
law to the Austrian Administrative High Court is possible.

For the proceedings concerning environmental judiciary criminal law, 
the regular criminal courts are competent.

For the assertion of damages claims, the regular civil courts are 
competent.

26 Powers of courts

What are the powers of courts in relation to infringements of 
environmental law? 

This depends on the environmental law concerned. Some laws contain 
provisions on issuing provisional injunctions (eg, paragraph 122 of the 
Water Act).

In criminal proceedings, the court is competent to sentence impris-
onment or payment of a fine. According to the Association Responsibility 
Act, the court may sentence the association to pay an association fine. 
Associations are defined as every legal entity or business partnership. 

27 Civil claims

Are civil claims allowed regarding infringements of 
environmental law?

As mentioned in question 10, there exist several liability regulations in dif-
ferent laws (eg, paragraph 26 of the Water Act) and the civil courts decide 
on claims for damages.

Update and trends

Access to justice for environmental organisations for Viennese nature 
protection, hunting and fishing law is planned.

Currently the province of Vienna is drafting legislation to introduce 
access to justice rights for environmental organisations into its Nature 
Protection Act, the National Park Act, the Hunting Act and the Fisheries 
Act: Formally accredited environmental organisations will have the right 
to file a complaint against certain administrative decisions to Vienna’s 
Administrative Court. With this step the overdue implementation of the 
obligations under the Aarhus Convention shall take place.

The legislative draft provides for a right of appeal without legal 
standing in first instance proceedings. The challenge here will be to 
embed the proposed access to justice rights in accordance with the 
principle of equivalence and the effet utile. Unfortunately the legislative 
drafts only partly meet these requirements. Furthermore the draft laws 

reveal a fragmentary implementation by providing access to the court 
only in selected cases and not covering access to justice against general 
administrative acts (like regulations).

Aarhus Implementation Report
Austria is currently preparing the Aarhus Implementation Report for 
the sixth Meeting of the Parties of the Convention. It was outlined that 
while the quality of environmental information law has improved at 
the federal level, the regions are still failing on their obligation to adapt 
their Environmental Information Acts in accordance with the Aarhus 
requirements. As regards the implementation of the third pillar – access 
to justice – there is still no improvement. Furthermore, the manner of 
public participation in Austrian planning procedures has been criticised 
because the public is involved too late and participation is not effective.

Thomas Starlinger t.starlinger@starlinger-mayer.at 
Verena Pell v.pell@starlinger-mayer.at

Am Heumarkt 10
1030 Vienna
Austria

Tel: +43 1 383 60 10
Fax: +43 1 383 60 60 
www.starlinger-mayer.at
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28 Defences and indemnities

What defences or indemnities are available? 

See question 10.

29 Directors’ or officers’ defences

Are there specific defences in the case of directors’ or officers’ 
liability? 

There are no specific defences. In principle, every exculpatory piece of evi-
dence can be presented in court.

30 Appeal process

What is the appeal process from trials? 

See question 25. Generally there is a first and a second instance and under 
certain conditions, an appeal to the highest courts is possible.

International treaties and institutions

31 International treaties

Is your country a contracting state to any international 
environmental treaties, or similar agreements? 

See question 7.

32 International treaties and regulatory policy

To what extent is regulatory policy affected by these treaties?

The international treaties affect the policy of the Austrian parliament. 
Austrian regulations have to comply with the provisions set out in interna-
tional treaties. Most of the international treaties contain framework regu-
lations and leave the implementation of specifics to the national regulators.
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Legislation

1 Main environmental regulations

What are the main statutes and regulations relating to the 
environment?

Brazilian environmental legislation is extensive and includes laws and 
regulations focusing on specific topics. The main statutes and regulations 
include the following:
• article 225 of the Brazilian Federal Constitution;
• the Brazilian Environmental Policy (Law No. 6938 of 31 August 1981);
• the Environmental Crimes Act (Law No. 9605 of 12 February 1998); 
• the Administrative Environmental Misdemeanours Law (Decree No. 

6514 of 22 July 2008);
• the Mining Code (Decree-Law No. 227 of 28 February 1967);
• the Forest Code (Law No. 12651 of 25 May 2012);
• the Conservation Unit System (Law No. 9985 of 18 July 2000);
• the Brazilian Climate Change Policy (Law No. 12187 of 29 December 

2009);
• the Brazilian Solid Waste Management Policy (Law No. 12305 of  

2 August 2010);
• the Water Code (Decree No. 24643 of 10 July 1934);
• the Brazilian Water Resources Policy (Law No. 9433 of 8 January 1997); 
• the Representative Action Law (Law No. 7347 of 24 July 1985); and
• article 35, item 3 of Protocol I and article 55, items 1–2 of Protocol II of 

the Geneva Convention (Decree No. 849 of 25 June 1993).

2 Integrated pollution prevention and control

Is there a system of integrated control of pollution?

Law No. 6938/81 established the Brazilian Environmental Policy and cre-
ated the National Environment System (SISNAMA), comprising:
• the National Environment Council (CONAMA) as the advisory and 

deliberative environment agency; 
• the Ministry of the Environment as the central environment authority; 
• the Brazilian Environment and Renewable Resources Institute 

(IBAMA) as the federal supervisory and enforcement authority; 
• regional bodies, such as state-wide environment agencies; and
• local bodies, such as local environment agencies.

3 Soil pollution

What are the main characteristics of the rules applicable to soil 
pollution? 

CONAMA Resolution 420/2009, amended by CONAMA Resolution 
460/2013, establishes proceedings and parameters for contaminated soil 
and groundwater investigation and remediation. The Resolution also pro-
vides state and municipal environmental agencies with a framework of 
guidelines for the management of site remediation programmes.

The state of São Paulo was the first Brazilian state to regulate the treat-
ment of contaminated areas by specific legislation, namely State Law No. 
13577/2009, regulated by State Decree No. 54645/2009 and State Decree 
No. 59263/2013. In its turn, the environmental protection agency of the 
state of São Paulo published its technical manual, contemplating methods, 
standards and deadlines for investigation and clean-up of contaminated 
areas.

4 Regulation of waste 

What types of waste are regulated and how? 

The management of solid waste is regulated by the Brazilian Solid Waste 
Management Policy, established by Law No. 12305/2010 and Decree 
No. 7404/2010, as well as by Brazilian Sanitation and Environmental 
Education Policies, established by Laws No. 11445/2007 and 9795/1999 
respectively, which also address the issues of urban sanitation and solid 
waste management. In addition to the above-mentioned standards, there 
are several specific standards applicable to solid waste at the state and local 
levels.

The transport of hazardous waste and non-inert waste must be carried 
out after obtaining authorisation and a licence from the environmental 
authority. 

Various types of waste are regulated by specific statutes and delegated 
legislation. Examples include:
• radioactive waste (Law No. 10308/2001); 
• hazardous civil construction waste (CONAMA Resolution No. 

307/2002);
• hazardous healthcare waste (CONAMA Resolution No. 358/2005); 
• hazardous waste in general (CONAMA Resolution No. 452/2012); 
• batteries (CONAMA Resolution No. 401/2008); 
• tyres (CONAMA Resolution No. 416/2009); 
• pesticides (CONAMA Resolution No. 465/2014); and 
• lubricating oil (CONAMA Resolution No. 450/2012).

5 Regulation of air emissions

What are the main features of the rules governing air 
emissions?  

The standards are determined considering levels of concentration of air 
pollutants that, if exceeded, may adversely affect the health, safety and 
welfare of the population and damage the flora and fauna and the envi-
ronment in general. CONAMA Resolution No. 462/2014 establishes pro-
cedures for the environmental licensing of enterprises of electric power 
generation from wind sources.

The main technical rules relating to air emissions are as follows: 
• CONAMA Resolution No. 05/1989, which establishes the Brazilian air 

quality control programme (PRONAR); 
• CONAMA Resolution No. 03/1990, which establishes standards for 

air quality and levels of concentration of air pollutants; 
• CONAMA Resolution No. 08/1990, which establishes nationwide 

limits for emission of air pollutants (emission standards) for external 
combustion processes conducted by new stationary sources of pollu-
tion with total power ratings up to 70MW and higher; 

• Federal Decree No. 99,280/1990: Enactment of the Vienna 
Convention for the Protection the Ozone Layer and the Montreal 
Protocol on Substances that Deplete the Ozone layer;

• Law No. 10295/2001, which establishes the National Policy for 
Conservation and Rational Use of Energy;

• CONAMA Resolution No. 382/2006, which establishes emission lim-
its for air pollutants from stationary sources; 

• Law No. 12187/2009, which establishes the Brazilian Climate Change 
Policy; and

• CONAMA Resolution No. 436/2011, which establishes the maximum 
levels of emission of air pollutants applicable to stationary sources 
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that were established before 2 January 2007 or whose application for 
an installation licence was made before this date.

6 Protection of fresh water and seawater

How are fresh water and seawater, and their associated land, 
protected?

The use of water resources is regulated by Decree No. 24643/34 (the Water 
Code) and Law No. 9433/97 (the Brazilian Water Resources Policy). In this 
context, Law No. 9433/97 created the Brazilian Water Resources System to 
coordinate and manage surface water and groundwater issues.

The legislation provides that fees are to be charged for use of water 
resources and such fees vary in accordance with the purpose and volume 
of water resources used by the person in question. This has been gradually 
implemented throughout the country.

7 Protection of natural spaces and landscapes

What are the main features of the rules protecting natural 
spaces and landscapes? 

The protection of natural spaces and landscapes is regulated by three 
major federal laws: 
• Law No. 9985/00, which establishes the Brazilian Nature Conservation 

System, contemplating the creation, management and use of green 
areas called nature conservation units and classified either as full pro-
tection units or sustainable use units. The uses and activities allowed 
in relation to these areas vary on the basis of this classification;

• Law No. 11284/06, which was set up to control illegal logging, created 
the Brazilian Forest Service, responsible for the management of public 
forests, and established the National Forest Concession, for sustain-
able exploitation of timber resources in units and pursuant to manage-
ment plans approved by the government; and

• Law No. 12651/12 (the new Forest Code), which regulates and restricts 
activities in specific environmentally protected areas: permanent pres-
ervation areas (areas surrounded by water body areas, for example, 
and others defined by law) and legal reserve areas (defined as a por-
tion of native vegetation preserved in rural properties or areas for rural 
use) in percentages ranging from 20 to 80 per cent of the rural area, 
depending on the location.

8 Protection of flora and fauna species

What are the main features of the rules protecting flora and 
fauna species? 

As expressly provided in the Brazilian Federal Constitution, the Amazon 
Rainforest, the Atlantic Forest, Pantanal, Serra do Mar and the coastal 
areas are considered national heritage and are therefore subject to spe-
cial protection. This is detailed in state laws. The protection of green areas 
and other forms of vegetation is contemplated by the Forest Code (Law 
No. 12651/12), the Atlantic Forest Law (Law No. 11428/06) and Law No. 
9985/00, which establishes the Brazilian Nature Conservation System, 
contemplating the creation, management and use of green areas called 
nature conservation units.

Protection of fauna species is primarily found in Law No. 5197/67 
(the Hunting Code), Decree-Law No. 221/67 (the Fishing Code) and 
Law No. 11959/09, which establishes National Policy for the Sustainable 
Development of Agriculture and Fisheries. In general, hunting is forbidden 
in Brazil, except in very exceptional circumstances, such as where popula-
tion control of a species is required. Commercial fishing is regulated by the 
environmental authorities.

Upon the ratification of the Convention on Biological Diversity, Brazil 
established rules for access to genetic resources under its jurisdiction, and 
to protect traditional knowledge of local communities and indigenous peo-
ples, relevant to the conservation and sustainable use of biodiversity. 

Federal Law No. 13.123, of 20 May 2015, regulates access to compo-
nents of the genetic heritage, protection of and access to associated tra-
ditional knowledge, and the fair and equitable sharing of benefits for the 
conservation and sustainable use of Brazilian biodiversity. It also repeals 
Provisional Measure No. 2186-16 of 23 August 2001. Federal Decree No. 
8,772 was published on 12 May 2016 and regulates Federal Law No. 13.123. 

The news rules facilitate the process for economic exploitation of bio-
diversity resources and to innovate and develop scientific and technologi-
cal research. Thus, currently in Brazil the prior authorisation procedures to 

access genetic resources were replaced by registration during the phase of 
research and technological development; and notification before the eco-
nomic exploitation of a finished product or reproductive materials derived 
from access.

 
9 Noise, odours and vibrations

What are the main features of the rules governing noise, 
odours and vibrations? 

The main regulations governing noise, odours and vibrations are 
CONAMA Resolution No. 01/90 which establishes the Brazilian federal 
noise level requirements; CONAMA Resolution No. 02/90 establishes the 
National Program of Education and Control of Noise Pollution – SILENCE; 
and CONAMA Resolution No. 17/95 ratifies the maximum noise emission 
by motor vehicles.

These regulations incorporate standards issued by the Brazilian 
Association of Technical Standards (ABNT), namely Standard NBR 10151 
(noise assessment in inhabited areas – to promote well-being) and NBR 
10152 (noise levels for acoustic comfort).

Both standards provide noise limits and assessment procedures for 
different activities and different locations. In addition, federal regulations 
authorise state and municipal authorities to impose more stringent noise 
limits than indicated in the above-mentioned standards, when necessary.

10 Liability for damage to the environment

Is there a general regime on liability for environmental 
damage?

Under Brazilian law, there are three different and independent forms of 
environmental liability: civil, administrative and criminal.

Civil liability
Civil liability results from action or omission on the part of the offender 
causing any type of environmental damage. In this area the applicable 
standard is strict liability. The applicable penalty is remedying or compen-
sating the damage caused to the environment and additionally any result-
ing damage sustained by third parties.

Administrative liability
Administrative liability arises out of an action or omission on the part of an 
economic agent resulting in violation of an environmental protection rule.

Criminal liability
Criminal liability requires the offender – being either an individual or legal 
entity – to act with negligence or malice and arises where the action or 
omission on the part of the offender is characterised as an offence under 
criminal law.

In this regard, the Federal Supreme Tribunal, the Brazilian court for 
constitutional issues, in a recent trial recognised the possibility of criminal 
prosecution of a legal entity, even though there was no criminal prosecu-
tion against an individual in relation to the environmental offence.

This has changed the understanding of the Superior Court of Justice, 
the highest Brazilian court for non-constitutional issues, which made the 
criminal prosecution of a legal entity conditional on the simultaneous pros-
ecution of an individual in the case of environmental offences.

11 Environmental taxes

Is there any type of environmental tax? 

The environmental control and inspection tax (TCFA) was estab-
lished by Law No. 10165 of 27 December 2000, amending the Brazilian 
Environmental Policy (Law No. 6938/1981). This tax does not overlap with 
taxes on the property on the plant, or with more general taxes on economic 
activities.

The TCFA is levied by IBAMA for the monitoring and inspection of 
potentially polluting activities and users of natural resources in accordance 
with the Brazilian Environmental Policy.

The tax amounts vary according to the relevant company’s size and 
pollution potential and the level of use of natural resources. Some Brazilian 
states have also established similar taxes, resulting in two occasions for 
collection. However, this double taxation is forbidden and it is possible to 
refund the value paid to the state authority, applying the non bis in idem 
principle.

© Law Business Research 2016



Siqueira Castro – Advogados BRAZIL

www.gettingthedealthrough.com 17

EN
V

IR
O

N
M

EN
T

IBAMA Instruction No. 17/2011, amended by IBAMA Instruction No. 
6/2013, among others, regulates the TCFA set-off mechanism in relation to 
state and municipal levels.

Hazardous activities and substances 

12 Regulation of hazardous activities 

Are there specific rules governing hazardous activities? 

Federal Law 9,966/2000 regulates the prevention, control and enforce-
ment of oil pollution and other hazardous substances in Brazilian waters 
and also the IBAMA Instruction 5/2012 that provides for the transitional 
procedure for environmental authorisation for the exercise of shipping 
activity and interstate, land and water of dangerous products.

Furthermore, the Brazilian Environmental Policy (Law No. 6938/1981) 
provides that environmental licensing by the appropriate agencies is 
required for construction, establishment and operation of activities involv-
ing use of natural resources if such activities are actually or potentially 
polluting or could otherwise cause environmental degradation, such as 
hazardous activities.

Complementary Law No. 140/2011, Decree No. 8437/2015 and 
CONAMA Resolutions No. 237/2007 and 01/1986 establish rules regard-
ing licensing procedures, the jurisdiction of environment agencies and 
applicable environmental studies for impacting activities that are consid-
ered hazardous.

Pursuant to Brazilian environmental law, the licensing procedure 
involves three consecutive phases, corresponding to the issuance of three 
different licences: 
• preliminary licence – issued during the preliminary planning phase, 

this licence approves the location and design of an undertaking or 
activity, confirms its environmental feasibility and establishes the 
basic and conditional requirements to be satisfied during the next 
implementation phases;

• installation licence – authorises the undertaking or activity in accord-
ance with the specifications contained in the approved plans, pro-
grammes and projects, including applicable environmental check 
measures and other conditions; and

• operating licence – authorises operation after satisfaction of the condi-
tions contained in the preceding licences.

13 Regulation of hazardous products and substances

What are the main features of the rules governing hazardous 
products and substances?

The definition of a hazardous product or substance is not clear in Brazilian 
legislation. However, environmental agencies use the waste classifica-
tion contained in ABNT Technical Standard NBR 10004. Pursuant to 
this standard, any waste that is toxic, corrosive, flammable or reactive is 
hazardous. 

Federal Law No. 10.357/2001 establishes rules of control and inspec-
tion of chemicals that directly or indirectly may be intended for illicit 
preparation of narcotic substances, psychotropic or cause physical or psy-
chological dependence. The activities involving chemicals are controlled 
by the Federal Police, the Brazilian Army and the Department of State Civil 
Police. In parallel, civil police at state level grant licences for use, storage, 
marketing, importation and exportation of certain chemical products.

Furthermore, important to mention that the disposal of certain haz-
ardous waste such as batteries, construction or demolition and medical 
waste are governed by the National Solid Waste Policy. 

CONAMA Resolution No. 307/2002, amended by CONAMA 
Resolutions No. 469/2015 and 448/2012, provides that civil construction 
waste contaminated with asbestos is classified as hazardous waste and 
therefore should be properly handled and disposed of.

CONAMA Resolution No. 401/2008 and IBAMA Instruction No. 
8/2012, specifies the maximum amounts of lead, cadmium and mercury in 
batteries and also establishes environmental management rules.

14 Industrial accidents

What are the regulatory requirements regarding the prevention 
of industrial accidents?

As indicated in question 12, potentially polluting activities are subject to 
environmental licensing with the appropriate environment agency, which 
consists of obtaining the respective environmental licences (preliminary, 

installation and operating licences). Accordingly, industrial activities are 
subject to environmental licensing, specifying the standards and limits 
applicable to the environmental issues involved in the activity, including 
prevention plans, pursuant to applicable law.

Environmental aspects in transactions and public procurement

15 Environmental aspects in M&A transactions

What are the main environmental aspects to consider in M&A 
transactions?

Environmental matters should be considered in every type of transaction 
since any party involved in a project could be held liable for environmen-
tal damage if there is causation between the activity and the respective 
damage.

The objective of an environmental due diligence is to evaluate envi-
ronmental compliance, considering the environmental applicable law in 
force.

Usually, an environmental due diligence is conducted by environmen-
tal advisers in coordination with environmental lawyers who perform a 
legal due diligence.

Environmental lawyers play an important role in ascertaining the 
potential contingent liabilities that could arise in a transaction. This is rel-
evant where the financial amount of any environmental non-compliance 
may influence the final transaction amount.

16 Environmental aspects in other transactions

What are the main environmental aspects to consider in other 
transactions?

As discussed, environmental matters should be considered in every type 
of transaction, since any party involved in a project could be held liable for 
environmental damage if there is causation between the activity and the 
respective damage.

Therefore, an appropriately tailored environmental due diligence is 
recommended in any transaction, to evaluate the environmental manage-
ment employed in the economic activity in question and analyse environ-
mental compliance due to legislation in force.

17 Environmental aspects in public procurement 

Is environmental protection taken into consideration by public 
procurement regulations?

Environmental impact is one of the main focuses of the Basic Project, 
which requires submissions from the public. According to Law No. 
8666/93, which establishes rules for bids and public administration con-
tracts, one of main requirements on basic projects and executive projects 
of construction and services is the environmental impact assessment.

In addition, Brazilian Central Bank Resolution No. 4327/14 established 
guidelines that should be observed in the establishment and implementa-
tion of socially and environmentally responsibility policies by financial 
institutions and other institutions authorised to operate by the Central 
Bank of Brazil. Nowadays, the financial institution needs to evaluate the 
environmental risks involved in operations.

Environmental assessment

18 Activities subject to environmental assessment 

Which types of activities are subject to environmental 
assessment? 

Under Brazilian law, the required degree of complexity of environmental 
assessment varies in accordance with the environmental impact caused 
by a project. CONAMA Resolution No. 001/86 contains a list of activities 
requiring an environment impact assessment and environmental impact 
report, such as railways, ports and terminals used for ore, petroleum and 
chemicals, airports, and oil and gas pipelines, among others.

19 Environmental assessment process

What are the main steps of the environmental assessment 
process? 

The characteristics of the environmental assessment process depend on 
the type of assessment required by the environmental licensing agency.
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Update and trends

The Senate is currently deliberating on a bill (PLS 654/2015), a house 
bill (a draft law of the Chamber of Deputies) (PL 3729/2004) and a 
proposal of CONAMA to review licensing guidelines, each of which 
aim to simplify the process of environmental licensing to facilitate 
and accelerate the issue of licences. However, these changes, if 
approved, may end up increasing judicial questioning of licensing 
processes, mainly by limiting public participation.

The proceeding rules, applicable to an environment impact assess-
ment, are set out in CONAMA Resolution No. 01/86 and consider the 
following in particular: technology and location alternatives, survey and 
assessment of the impacts that may be caused by the project in its various 
phases of implementation, public policies established by the government 
for the region, development of preventive measures or mitigation of envi-
ronmental damage and monitoring impact on the area.

The study should be submitted for public consultation before the pre-
liminary licence is issued, in which case a minimum quorum has to be pre-
sent. The environmental study is reviewed by a multidisciplinary team and 
this may involve several government agencies, such as the environment 
agency, water agency, archeological agency, artistic and cultural heritage 
protection agencies and the agency responsible for the protection of indig-
enous peoples.

Regulatory authorities

20 Regulatory authorities

Which authorities are responsible for the environment and 
what is the scope of each regulator’s authority?

After the enactment of the 1988 Federal Constitution, the three federation 
levels (federal union, states and municipalities) became responsible for the 
protection of the environment, inspecting potentially polluting activities, 
and preserving forests, fauna and flora.

Pursuant to the Brazilian Environmental Policy (Law No. 6938/81), 
environment agencies have authority to review and enforce penalties for 
administrative environmental offences. The authority to grant environ-
mental licences and permits is shared by federal, state and local authori-
ties pursuant to Complementary Law No. 140/11. This statute also provides 
that a penalty imposed by a licensing agency prevails over any penalties 
imposed by other agencies.

21 Investigation

What are the typical steps in an investigation? 

A civil investigation is commenced by the public prosecution following a 
complaint relating to an environmental issue affecting the public in gen-
eral. Upon completion of the civil investigation, a representative action 
may be brought against the offender under Law No. 7347/1985. Authorities 
legitimised by Law No. 7347/1985 can file a class action lawsuit when not-
ing an environmental damage.

A civil investigation has three separate phases:
• commencement, implemented by a public prosecutor office after 

receiving a request or claim;
• discovery – the collection of evidence from testimonies, documents, 

surveys, examinations, investigations or any evidentiary element; and
• completion, when the investigation is interrupted due to: certainty of 

the authority that there are no environmental issues, or a public civil 
judicial action filed by the competent authority or interested third 
party, or the involved parties entered into an adjustment conduct term 
before the public authority.

During the civil investigation, parties can challenge the powers of the 
authorities, submitting expressions to the public prosecutor to clarify the 
facts, and hold meetings in order to archive the investigation.

22 Administrative decisions

What is the procedure for making administrative decisions? 

Law No. 9784/1999 regulates federal administrative proceedings. The 
basic principles of administrative law include the principles of legality, 

purpose, motivation, reasonableness, proportionality, morality, due pro-
cess, legal certainty, public interest and efficiency.

Decree No. 6514/08 establishes specific administrative proceedings to 
protect the environment.

The parties have the right to appeal during the first and second (final) 
instances of administrative procedure, before the decision of the environ-
mental authority. They can use technical reports, photos, witnesses and 
others as evidences during the decision-making stage.

23 Sanctions and remedies

What are the sanctions and remedies that may be imposed by 
the regulator for violations? 

Law No. 9605/1998 describes crimes against the environment, and Decree 
No. 6514/2008 regulates administrative environmental infractions and the 
respective penalties.

Administrative liability is characterised by a breach of Decree No. 
6514/2008 and other state or municipal laws. In the particular case of a 
potentially polluting operation without a licence or authorisation from the 
appropriate environment agency, the applicable penalties include a fine of 
up to 50 million reais, besides demolition, suspension of activities and pen-
alties restricting rights (suspension or cancellation of the licence, authori-
sation or registration), among others.

24 Appeal of regulators’ decisions

To what extent may decisions of the regulators be appealed, 
and to whom? 

Decree No. 6514/2008 regulates administrative environment misdemean-
ours and the respective penalties and also establishes the federal adminis-
trative proceedings used to investigate such misdemeanours.

Pursuant to this decree, after the first administrative decision, the 
violator can also appeal against this decision to a higher administrative 
authority for final analysis. If the infraction is punishable by a fine, the 
appeal will have the effect of suspending the fine until the final administra-
tive decision.

Judicial proceedings

25 Judicial proceedings

Are environmental law proceedings in court civil, criminal or 
both? 

In Brazil, there are three major proceedings available to defend collective 
interests such as the environment, namely class action (Law No. 4717/65), 
collective writ of mandamus (Law No. 12016/09) and representative action 
(Law No. 7347/85).

The federal and state public prosecution services have authority to 
commence civil investigations and bring representative actions in rela-
tion to environmental damage and criminal actions for crimes against the 
environment.

Law No. 9605/98 describes crimes against the environment and pro-
vides that a legal entity may be held criminally liable in case of violation 
resulting from a decision made by a representative of the entity or one of its 
corporate bodies in the interests or for the benefit of the company.

26 Powers of courts

What are the powers of courts in relation to infringements of 
environmental law?  

Courts may order remediation and compensation (if it is not possible to 
restore the environment), according to Law No. 9605/98, Decree 6514/08 
and specific local and state laws. In addition, the offender may also be 
ordered to indemnify anyone who was directly or indirectly affected by any 
environmental damage. Besides the power of courts, the government can 
use interim measures to regulate environmental damages, as long as they 
undergo the subsequent approval of the National Congress.

27 Civil claims

Are civil claims allowed regarding infringements of 
environmental law?

Civil liability arises in the case of infringement of environmental law 
resulting in environmental damage or potential damage. The claim could 
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be raised by the public prosecutor, who could start an investigation pro-
ceeding or a public civil action.

28 Defences and indemnities

What defences or indemnities are available?  

For a civil liability, the applicable penalty is remedying or compensating 
the damage caused to the environment and additionally any resulting 
damage suffered by third parties. Because the standard of strict liability is 
applicable, an offender will be held liable irrespective of negligence if the 
offender’s action or omission results in environmental damage.

29 Directors’ or officers’ defences

Are there specific defences in the case of directors’ or officers’ 
liability? 

This needs to be analysed on a case-by-case basis. In general, the criminal 
liability of corporate entities does not exclude the liability of individuals 
acting as offenders or co-offenders.

As such, all individuals that contribute to an offence (by way of action 
or omission) could be held liable to the extent of their culpability.

30 Appeal process

What is the appeal process from trials? 

At the judicial level, appeals are initially analysed by the local federal or 
state court, while a subsequent appeal is generally decided by a regional 
federal court. The court of appeals of last instance is located in Brazil.

The Superior Court of Justice, the highest Brazilian court for non-con-
stitutional issues, admits a special appeal in two cases: where a judgment 
entered by an appellate court violates a provision of federal law, or where 
two or more appellate courts rule differently on the same federal statute.

All judicial orders and rulings entered in the course of the proceedings 
may be appealed. One or more types of appeal may be available for each 
type of judicial order or ruling. In most cases, the parties will be provided 
with two degrees of appeal in judicial actions.

International treaties and institutions

31 International treaties

Is your country a contracting state to any international 
environmental treaties, or similar agreements? 

The major international treaties and conventions on the environment 
signed by Brazil are the following:
• the UN Convention on Biological Diversity;
• the UN Framework Convention on Climate Change;
• the Montreal Protocol on Substances that Deplete the Ozone Layer;
• the Convention on the Conservation of Antarctic Marine Living 

Resources;
• the Vienna Convention on Civil Liability for Nuclear Damage;
• the Paris Convention (UNESCO); and
• the Convention on the Law of the Sea.

The Nagoya Protocol entered into force on 10 December 2014, however, 
although Brazil has signed the protocol, it has not yet been ratified.

32 International treaties and regulatory policy

To what extent is regulatory policy affected by these treaties?

International treaties and agreements signed by Brazil are incorporated 
into the Brazilian legal system, and as such are binding upon the govern-
ment and the population, except as otherwise specifically provided.
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Legislation

1 Main environmental regulations

What are the main statutes and regulations relating to the 
environment?

China has a multilayered environmental protection legal framework com-
posed of national laws, administrative rules, ministry-level regulations, 
and local laws and regulations.

The Environmental Protection Law was enacted in 1979, and is the 
first comprehensive law in the area of environment. It was most recently 
revised in 2014. 

Other important national-level legislation (for specific types of environ-
mental issues) include the Law on Prevention and Control of Atmosphere 
Pollution, Law on Prevention and Control of Water Pollution, Law on 
Prevention and Control of Solid Waste Pollution, Law on Prevention and 
Control of Environmental Noise Pollution, Law on Prevention and Control 
of Radioactive Pollution and Law on Prevention and Control of Oceanic 
Pollution.

Additionally, Chapter 8 of the Tort Liability Law provides for civil 
liability in relation to environmental pollution. Articles 338 and 339 of the 
Criminal Law provide for ‘crimes of impairing environmental protection’.

2 Integrated pollution prevention and control

Is there a system of integrated control of pollution?

The environmental impact assessment system (see question 18) acts some-
what like a system of integrated pollution prevention. Under this system, 
governmental zoning plans and construction projects cannot be carried out 
unless an overall assessment of their environmental impact is conducted.

The central government has enacted a key pollutants (air, water and 
solids) total discharge quantity control system by annually publishing a 
fixed total discharge quota for each kind of key pollutant and allocating 
quotas to local governments. Local governments will in turn allocate quo-
tas to entities that discharge pollutants in the relevant administrative areas. 
Environmental protection authorities may order entities that violate the 
quota restrictions to rectify in time or to shut down. When a governmental 
zoning plan or construction project causes the total emission quantity in an 
administrative area to exceed the annual allocated quota, its environmen-
tal impact assessment application may be denied.

3 Soil pollution

What are the main characteristics of the rules applicable to soil 
pollution? 

At present, there are no specific laws or regulations on soil pollu-
tion in China. Principles relating to soil protection can be found in the 
Environmental Protection Law, Law on Administration of Land, Law on 
Conservation of Water and Land, Law on Farmland Protection, standards 
on pesticide use safety, standards on soil quality, Law on Prevention and 
Control of Water Pollution, Law on Prevention and Control of Solid Waste 
Pollution, etc. But specific measures and mechanisms for prevention of soil 
pollution or rehabilitation of polluted soil are not clearly provided.

In 2011, the Ministry of Environmental Protection, Ministry of 
Industry and Information Technology, Ministry of Land and Resources and 
Ministry of Housing and Urban-Rural Development issued the Notice on 
Environmental Safety for Redevelopment and Reutilisation of Industrial 

Enterprise Site, and the Ministry of Environmental Protection further 
issued (in 2014) the Notice on Prevention and Control of Environmental 
Pollution during the Closing-up and Movement of Industrial Enterprises as 
well as Redevelopment and Reutilisation of Industrial Sites. According to 
these two regulations, the primary liable entity for environmental investi-
gation, risk assessment and rehabilitation is the entity that caused the land 
contamination; if the related land use right has been transferred, then the 
new owner shall be the liable entity; if neither the entity that caused the 
land contamination nor the new owner of land use right can assume rel-
evant liabilities due to reasons such as bankruptcy, the local government 
shall be the liable entity for environmental investigation, risk assessment 
and rehabilitation of the contaminated land.

4 Regulation of waste 

What types of waste are regulated and how? 

The Law on Prevention and Control of Solid Waste Pollution (revised in 
2015) is the main regulation on solid waste in China. It defines ‘solid waste’ 
as substances generated in the course of production, people’s daily lives 
and other activities, which are no longer usable, or are discarded or aban-
doned even if they still are usable, which are solid or semi-solid in form or 
which are in a gaseous state and kept in containers, and substances which 
are considered as solid waste by laws and administrative regulations. Solid 
waste is divided into three categories: industrial waste, household waste 
and hazardous waste, and is regulated in different ways. 

Regarding industrial waste, there is a reporting and registration sys-
tem, whereby entities must report to and register with environmental 
protection authorities the type, quantity, storage and treatment of the 
industrial waste that they generated. Categorisation, storage and treat-
ment of industrial solid waste must be carried out according to national 
standards.

Regarding household waste, local governments are responsible for the 
clean-up, collection, transportation and treatment of household waste in 
an integrated manner, and may entrust such task to third-party service pro-
viders, which shall take measures to prevent the scattering and spilling of 
solid waste and pollution of the environment.

Regarding hazardous waste, entities that generate hazardous waste 
shall draw up specific management plans for hazardous waste in accord-
ance with national standards, as well as duly carry out registration proce-
dures with environmental protection authorities. Entities that engage in 
the activities of collection, storage and treatment of hazardous waste shall 
obtain special licences.

5 Regulation of air emissions

What are the main features of the rules governing air 
emissions? 

The main statute regarding the prevention and control of atmospheric pol-
lution is the Law on the Prevention and Control of Atmospheric Pollution 
(revised in 2015) and relevant supporting regulations. Based on the afore-
said regulations, before building, expanding or rebuilding a project that 
discharges atmospheric pollutants, the impact on the environment must 
be assessed. And before such a project is put into operation or is used, its 
facilities for the prevention and control of atmospheric pollution must be 
subject to inspection and acceptance by the administrative department for 
environmental protection. No units may discharge atmospheric pollutants 
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in excess of the density specified by the state or by local authorities, and 
they must report to the local administrative department for environmen-
tal protection regarding the facilities installed for discharging and treat-
ing pollutants and the categories, quantities and density of the pollutants 
discharged under regular operation conditions. They must also pay fees 
to the state on the basis of the categories and quantities of the pollutants 
discharged. 

The areas where the quality of the atmospheric environment does not 
meet the specified standards, or areas designated for the control of acid 
rain and sulphur dioxide, have been delimited as the total quantity con-
trol zones of the main atmospheric pollutants. Many large cities, including 
Beijing and Chongqing, are delimited as such zones. Any units or individu-
als that discharge main atmospheric pollutants within the aforesaid total 
quantity control zones of the main atmospheric pollutants must acquire 
permits for discharging such pollutants.

6 Protection of fresh water and seawater

How are fresh water and seawater, and their associated land, 
protected?

China separately regulates the pollution of fresh water and seawater, and 
has promulgated a large number of regulations. To protect fresh water, the 
Law on Prevention and Control of Water Pollution (2008) is the main regu-
lation. With regard to the seawater, Marine Environmental Protection Law 
(2013) is the main regulation. 

With regard to the protection of fresh water, the government has 
implemented a system for controlling the total discharge of major pollut-
ants. With respect to regions where the total discharge of major pollutants 
exceeds the target, the examination and approval of environment impact 
assessment of construction projects that increase the total discharge of 
major pollutants must be suspended.

The entities that operate facilities for central treatment of urban sew-
age and any enterprise or institution that directly or indirectly discharges 
industrial waste water or medical sewage shall obtain the relevant pol-
lutant discharge permit and set up sewage outlets according to the water 
administrative department or basin administration agencies. Key pollutant 
discharging entities shall install equipment to automatically monitor the 
discharge of water pollutants. They shall also link the equipment with the 
monitoring equipment of the environmental protection departments, and 
ensure its normal operation. A system delineating drinking water source 
protection zones must be established, and all the activities within the 
drinking water source protection zones shall be strictly controlled. 

With regard to the protection of seawater, it is required that all the 
enterprises and institutions involved in coastal construction projects or 
marine construction projects shall first undergo an environmental impact 
assessment. Also, the environmental protection installations for a coastal 
construction project must be designed, built and put into use simultane-
ously with the construction project itself. All units and individuals dis-
charging pollutants directly into the sea must pay pollutant discharge 
fees in accordance with the state regulations. Any unit that needs to dump 
waste in the sea must submit a written application to the State Oceanic 
Administrative Department, and may dump its waste only after the State 
Oceanic Administrative Department has examined and approved the 
application and a permit has been granted.

An Amendment to Marine Environmental Protection Law was pre-
sented to the Standing Committee of National People’s Congress on 29 
August 2016, which will provide more severe punishment for acts that pol-
lutes seawater in violation of relevant laws and regulations.

7 Protection of natural spaces and landscapes

What are the main features of the rules protecting natural 
spaces and landscapes? 

China has issued special environmental protective policies on natural 
spaces and landscapes. The Regulations on Nature Reserves (1994) are the 
main regulations regarding nature reserves. They defines nature reserves 
as the areas delimited according to relevant laws for special protection 
and administration in the areas where typical natural ecological systems 
are located, or precious, rare and vanishing wildlife species are naturally 
concentrated, or in the dry land, wetlands and sea area where protected 
objects such as natural relics with special significance are located. 

The Regulations on Scenic and Historic Areas (2006) are the main 
regulations regarding scenic and historic areas. They define a scenic and 
historic area as an area that has aesthetic, cultural or scientific value, a con-
centration of natural and anthropological sites, a beautiful environment 
and is suitable for tourism or for scientific and cultural activities.

8 Protection of flora and fauna species

What are the main features of the rules protecting flora and 
fauna species? 

China has promulgated a series of regulations to protect flora and fauna 
species: for example, the Law on the Protection of Wildlife, which pro-
tects species that are rare or near extinction; the Regulations on Protection 
of Wild Plants, which protect precious plants growing naturally in their 
original habitats, endangered plants and rare plants; the Regulations 
on Protection of New Varieties of Plants, which protect new varieties of 
plants; and the Regulations on the Administration of Import and Export 
of Endangered Wild Animals and Plants, which regulate the importation 
and exportation of endangered wild animals, plants and products derived 
from them. 

Wildlife protection is divided into three classes: national first-class 
protection, national second-class protection and local specialised protec-
tion. Those among the national first class enjoy the highest level of protec-
tion. Protection is carried out through the administration of hunting and 
catching, as well as through the control of the purchase, sale and transpor-
tation of the protected wildlife and the relevant products.

9 Noise, odours and vibrations

What are the main features of the rules governing noise, 
odours and vibrations? 

At present, the legal rules regulating noise are fairly explicit and system-
atic in China. The main regulation is the Law on Prevention and Control of 
Environmental Noise Pollution (1996). It defines environmental noise as 
the sound that is emitted in the course of industrial production, construc-
tion, transportation or social activities that impairs the living environment 
of the neighbourhood. It also defines ‘environmental noise pollution’ as 
the environmental noise that exceeds limits set by the state on the envi-
ronmental noise levels that impair people’s daily life, work and study. 
Generally, it regulates the prevention and control of industrial noise pol-
lution, construction noise pollution, traffic noise pollution, as well as noise 
pollution caused by social activities. 

At present, there are no laws or regulations on odours and vibrations 
in China.

10 Liability for damage to the environment

Is there a general regime on liability for environmental 
damage?

According to the Environmental Protection Law, an entity that has caused 
an environmental pollution hazard shall have the obligation to eliminate it 
and compensate the entity or individual that suffered direct losses. Also, 
according to the Tort Liability Law, polluters shall bear the burden of proof 
to establish non-liability or to mitigate their liability. They shall also bear 
the burden of proof to establish a non-existence of causal relationship 
between theirs acts and the damage. For disputes arising from the pollu-
tion of the environment, polluters shall bear the burden of proof on non-
liability or mitigation of liability according to law and the non-existence 
of causal relationship between their acts and the damage. If the environ-
ment is polluted by two or more persons, the degree of liability shall be 
determined by factors including, inter alia, pollutant types and emission 
amount. For damages caused by environmental pollution through the fault 
of a third party, the damaged party may seek compensation from either 
the polluter or the said third party. After making compensation, the said 
polluter shall be entitled to claim reimbursement from the said third party.

11 Environmental taxes

Is there any type of environmental tax? 

The Legislative Affairs Office of the State Council published on 6 June 
2015 a Draft for Public Opinions of the Law on Environmental Taxes, 
which provide for four types of pollutants that are subject to environmen-
tal taxes: atmospheric pollutant, water pollutants, solid waste and noise. 
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The Standing Committee of National People’s Congress recently reviewed 
this Draft for the first time on 28 August 2016. The Law on Environmental 
Taxes is expected to be finally passed by the National People’s Congress in 
the near future.

But at present, there is no environmental tax in China. However, fees 
are collected for the discharge of pollutants. Detailed regulations are as 
follows: 
• based on the Law on the Prevention and Control of Atmospheric 

Pollution and the Marine Environmental Protection Law, those who 
discharge pollutants into air and sea shall pay a pollutant discharge 
fee in accordance with categories and quantities of the pollutants 
discharged;

• based on the Law on Prevention and Control of Water Pollution, those 
who discharge pollutants into a body of water shall pay a pollutant dis-
charge fee in accordance with categories, quantities of the pollutants 
discharged. Those who discharge pollutants into a body of water that 
exceed the national or local standards shall pay a double pollutant dis-
charge fee in accordance with categories, quantities of the pollutants 
discharged;

• based on the Law on Prevention and Control of Environmental 
Pollution by Solid Waste, when a work unit fails to build facilities and 
grounds for storage or treatment of industrial solid waste, or when the 
aforesaid facilities and grounds are not in conformity with environ-
mental protection standard, it shall pay fees for discharge in accord-
ance with categories, quantities of the pollutants discharged. Where 
a unit disposes of hazardous waste by the landfill method at variance 
with the regulations of the administrative department for environ-
mental protection under the State Council, it shall pay fees for dis-
charge of hazardous waste in accordance with categories, quantities of 
the pollutants discharged; and

• based on the Law on Prevention and Control of Environmental Noise 
Pollution, work units that produce environmental noise pollution shall 
pay fees for excessive emission of such pollution.

Hazardous activities and substances 

12 Regulation of hazardous activities 

Are there specific rules governing hazardous activities? 

Specific rules governing hazardous activities in China include but are 
not limited to the Safety Administration Rules of Hazardous Chemicals, 
Registration Measures for the Environmental Management of Hazardous 
Chemicals, Implementation Measures for the Safety Production Permit 
of Hazardous Chemical Enterprises, First Import of Chemicals and the 
Import and Export of Toxic Chemicals Prevention and Treatment Law 
on Radioactive Pollution, Regulations on the Safe Use of Pesticides, 
Pesticide Management Rules, Environmental Protection Regulation on 
Electromagnetic Radiation and Solid Waste Environmental Pollution 
Prevention Law.

Hazardous activities would normally require permits from the gov-
ernment. For example, according to the Safety Administration Rules of 
Hazardous Chemicals and related rules, any party wishing to produce, use, 
sell or transport hazardous chemicals will need to obtain permits from the 
government authorities. Under the Solid Waste Environmental Pollution 
Prevention Law, the collection, storage and disposal of hazardous waste 
would require special permits. China also applies a permit system for pes-
ticide production, and for the production, sale and use of isotope and ray 
facilities. 

13 Regulation of hazardous products and substances

What are the main features of the rules governing hazardous 
products and substances?

According to the Safety Administration Rules of Hazardous Chemicals, 
hazardous chemicals refer to the toxic chemicals and other chemicals with 
the nature of toxic hazard, corrosiveness, explosiveness, flammability and 
combustion-supporting, which are dangerous to human body, facilities 
and environment. China applies a catalogue management system for its 
hazardous chemicals, and the hazardous chemicals listed in the catalogue 
are subject to licensing administration and other special regulations. The 
current catalogue took effect on 1 May 2015 (2015 Catalogue).

Dealers need to obtain permit for the sale of hazardous chemicals and 
are prohibited from purchasing hazardous chemicals from those without 
a permit to produce or sell. For certain hazardous chemicals, information 

on the purchase shall be recorded, such as the name, address, ID number 
of the agent of the purchaser, and the type, quantity and purpose of the 
chemicals. 

14 Industrial accidents

What are the regulatory requirements regarding the prevention 
of industrial accidents?

With regard to industrial accidents, the main related laws and regula-
tions include the Law on Emergency Response, Safe Production Law, 
Safety Production Accidents Emergency Administration Measures and 
Administrative Measures for Contingent Responses to Environmental 
Emergencies.

All entities needs to establish a safety management system, regularly 
check the implementation of safety measures, eliminate potential risks and 
report to local government for possible emergencies and status of preven-
tion. All producers shall establish a specific emergency response plan and 
rehearse regularly. Entities that produce, operate, store and use hazardous 
objects such as hazardous chemicals and radioactive objects, should set up 
emergency aid or at least appoint emergency aid personnel if their opera-
tions are small.

An immediate reporting system is also in place for emergencies and 
accidents that the personnel at the site of the accident shall immediately 
report to the person in charge of the entity, who shall then truthfully and 
immediately report to the local safety authority according to relevant laws 
and regulations. 

Environmental aspects in transactions and public procurement

15 Environmental aspects in M&A transactions

What are the main environmental aspects to consider in M&A 
transactions?

An environmental compliance check is necessary for transactions in 
certain areas, such as the environment, resources or energy. The main 
environmental legal issues to be considered include whether related 
environmental permits have all been obtained and are effective; whether 
renewal is necessary; how to assess the difficulty and requirements to 
renew the permits; whether environmental pollution exists; how to assess 
the share of responsibility between the buyer and the seller; and trend of 
environmental legal norms, etc. 

With regard to asset transfer, the environmental law explicitly pro-
vides that production equipment which can cause serious pollution may 
not be transferred to entities lacking pollution prevention capacity. With 
regard to share transfer of an industrial company, it is important to go 
through an in-depth investigation on whether the target has complied with 
environmental laws and regulations by obtaining all necessary environ-
mental licences, as it is no longer possible to obtain some of them through 
administrative remedy procedures.

When land use right is involved in an intended transaction, soil con-
tamination is a major factor to be taken into consideration by the pur-
chaser, as the new owner may be considered as the liable entity for the very 
costly rehabilitation of contaminated soil (see question 3).

16 Environmental aspects in other transactions

What are the main environmental aspects to consider in other 
transactions?

In financing, IPOs, real estate transactions, corporate restructuring and 
bankruptcy proceedings, one must determine if these transactions sat-
isfy the requirements of relevant environmental laws. Currently China 
has established the environmental check system for listing companies. It 
requires an environmental check for heavy pollution companies such as 
coal-fired power companies and steel companies before they go public 
or conduct refinancing. The responsible agencies for such check are the 
Ministry of Environmental Protection and provincial and municipal envi-
ronmental protection agencies.

17 Environmental aspects in public procurement 

Is environmental protection taken into consideration by public 
procurement regulations?

At present, there are no specific environment-related restrictions in pub-
lic procurement laws and regulations in China. However, central and local 
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governments may as well take environmental aspects into consideration 
in the public procurement process. If so, entities that have violated envi-
ronmental violations in the past may be penalised in winning contracts or 
even eliminated in the prequalification phase. In addition, the government 
may also require entities that participate in public procurement to obtain a 
certificate of environmental management system, or make such certificate 
one of the criteria for selecting providers of goods or service.

Environmental assessment

18 Activities subject to environmental assessment 

Which types of activities are subject to environmental 
assessment? 

Two types of activities are subject to environmental impact assessment in 
China: a governmental zoning plan and construction project.

Environmental assessment for governmental zoning plan 
In China, a governmental zoning plan is first prepared by a designated 
governmental department and then approved by the relevant central or 
local government. While the overall plan on the construction, utilisation 
or development of land, river basin or maritime space is called a ‘general 
plan’, a more detailed plan on a specific field of activities, such as industry, 
agriculture, livestock, forestry, energy, water, transport, urbanism, tourism 
and natural resources is called ‘specific planning’. A general or specific plan 
cannot be approved or carried out unless an environmental impact assess-
ment is properly conducted. 

Environmental assessment for construction project
Construction projects are classified into 23 categories and 199 subcatego-
ries in Classified Management List of Environmental Impact Assessment 
for Construction Projects (effective as of 1 June 2015) published by the 
Ministry of Environmental Protection. These construction projects are not 
limited in the field of industry, to name a few non-industry sectors: farm-
ing, forestry, fishery, entertainment, tourism, parks, etc. Depending on the 
type, scale and location, a construction project may be considered to have:
• a significant impact on the environment, and therefore it may require 

an overall environmental impact assessment by way of preparing and 
submitting an environmental impact assessment report;

• a mild impact on the environment, and it may therefore require a spe-
cific environmental impact assessment by way of preparing and sub-
mitting an environmental impact assessment sheet; or

• a minor impact on the environment, and therefore does not require an 
environmental impact assessment as only an environmental impact 
registration form shall be filled out.

Taking reservoir projects for example, construction of reservoirs with 
capacity over 10 million cubic metres requires submission of an environ-
mental impact assessment report, as well as construction of reservoirs 
located in areas of natural reserves, famous landscape, world cultural and 
natural heritage, drinking water sources or in areas of natural spawning, 
feeding, overwintering and migration for important aquatic species; while 
construction of reservoirs other than those in the above scenarios only 
requires submission of an environmental impact assessment sheet.

Environmental impact assessment report, environmental impact 
assessment sheet and environmental impact registration form are together 
called an environmental impact assessment document. A construction 
project cannot start unless the relevant environmental impact assessment 
document is submitted and approved by the environmental protection 
department. If a construction project starts without duly completing the 
relevant environmental impact assessment procedures, the environmen-
tal protection department may order the project to be shut down and to 
restore the construction site to its original state. Therefore, environmental 
assessment acts like a licence or a precondition for starting construction 
works.

19 Environmental assessment process

What are the main steps of the environmental assessment 
process? 

Environmental assessment for governmental zoning plan 
Depending on the subject of governmental zoning plan, environmental 
impact assessment processes are slightly different:

When the relevant governmental department drafts a specific plan, a 
separate environmental impact report must be prepared; and if the activi-
ties contemplated in such plan may cause negative impact on the environ-
ment and the public’s environmental interests are at play, public discussion 
or consultation sessions must be organised to seek opinions from spe-
cialists and concerned members of the public before the environmental 
impact report and the specific plan can be submitted at the same time to 
the central or local government in charge of plan approval. The depart-
ment in charge of drafting the specific plan shall take into consideration 
of the opinions expressed by specialists and the concerned public, as well 
as make explanations in the environmental impact report on whether and 
how such opinions are adopted. The central or local government in charge 
of plan approval shall organise an examination unit comprised of envi-
ronment department representatives and randomly chosen environment 
experts, and use the written conclusion made by such examination unit as 
an important basis for their decisions on whether to approve the plan. 

When the relevant governmental department drafts a general plan, a 
chapter on environmental impact must be included in this plan and sub-
mitted together for government approval. Public consultation, although 
not compulsory in case of general planning, may be carried out with refer-
ence to the public consultation rules for specific planning.

After a governmental plan that may cause significant impact on the 
environment is approved and carried out, the department in charge of 
drafting this plan must undertake follow-up environmental impact apprais-
als and submit a report on the actual incurred environmental impact on the 
original government approval; as well as timely propose correcting meas-
ures if a negative impact is detected.

Environmental assessment for construction project
Depending on the impact that a construction project may have on the 
environment, different environmental impact assessment documents are 
required (see question 18).

An environmental impact assessment report and environmental 
impact assessment sheet must be prepared by qualified environmental 
consultancy agencies. Public discussion or consultation sessions must be 
organised for construction projects that require submission of environ-
mental impact assessment report. The environmental impact assessment 
report shall include explanations on whether and how opinions from spe-
cialists and concerned public are adopted. The environmental protection 
departments of central and local government are responsible for, free 
of any charge, reviewing environmental impact assessment reports and 
environmental impact assessment sheets, as well as keeping environmen-
tal impact registration forms on record. Decisions on whether to approve 
environmental impact assessment reports shall be made within 60 days of 
receiving the report, and decisions on whether to approve an environmen-
tal impact assessment sheet shall be made within 30days of receiving the 
sheet. The approval is valid for five years and shall be renewed if construc-
tion starts after it lapses. Mitigation measures provided in the environmen-
tal impact assessment reports, environmental impact assessment sheets or 
approval documents issued by the environmental protection department 
shall be implemented throughout the whole construction period.

Regulatory authorities

20 Regulatory authorities

Which authorities are responsible for the environment and 
what is the scope of each regulator’s authority?

Generally speaking, the environmental protection authority in China 
includes the Ministry of Environmental Protection (MEP) at the national 
level and the environmental protection bureaus (EPBs) at the local levels. 
MEP conducts unified supervision and management of the environmental 
protection work throughout the country while the local EPBs at or above 
the county level conduct unified supervision and management of the envi-
ronmental protection work within areas under their administrative regions. 

The related departments of the local people’s governments at or above 
the county level and the environmental protection department of the 
armed forces would conduct supervision and management of the resource 
conservation and pollution prevention and other environmental protection 
work according to the provisions of relevant laws.

Given the complexities associated with China’s environmental prob-
lems, the MEP regularly needs to cooperate and coordinate with the gov-
ernment agencies and ministries for agriculture, forestry, among others. 
The State Oceanic Administration (SOA), State Forestry Administration 
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(SFA), Ministry of Agriculture (MOA), National Development and Reform 
Commission (NDRC) and the environmental protection department of 
the armed forces are respectively responsible for marine ecological envi-
ronmental protection, conservation of wetlands, desertification control, 
agriculture environmental protection, climate change and energy conser-
vation, and environmental protection of areas under military jurisdiction 
within their areas of responsibility.

21 Investigation

What are the typical steps in an investigation? 

Investigation is a part of environmental law enforcement. The environ-
mental authority has the power to conduct site investigation on the pol-
luters and other producers and operators. Specific regulations are in place 
to regulate environmental enforcement that touches upon investigation, 
such as the Environmental Supervision Measures issued by the Ministry 
of Environmental Protection and the Measures on Investigation and 
Handling of Urgent Environmental Incidents. 

Typically, when the environmental law enforcement officers conduct a 
site investigation, they will take photos, make videos, take samples of pol-
lution, copy related data, question the staff of the target being investigated, 
and make written records that will be signed by those being questioned.

22 Administrative decisions

What is the procedure for making administrative decisions? 

The Ministry of Environmental Protection has issued Measures on 
Environmental Administrative Penalty to deal with environmental viola-
tions subject to administrative penalty. Before making a decision to impose 
an administrative penalty, the environmental authority should review the 
facts and evidence of the case, and where the facts of violation are not 
clear, sufficient evidence is lacking, or the procedure of investigation vio-
lates laws, the case must be returned for supplementary investigation, or 
be moved to be re-investigated. The party under investigation must be 
notified of the relevant facts, reasons, rules supporting the decision, and 
its rights to make a statement and defend itself before a decision is made 
to impose an administrative penalty. Before making a decision to impose a 
significant administrative penalty such as withholding or suspending a per-
mit, a sizeable monetary penalty or confiscation, the party under investiga-
tion must be notified of its right to request a hearing. For complicated cases 
or when a serious administrative penalty is to be imposed for a material 
violation, the environmental protection authority must make its decision 
collectively after examination and discussion. Decisions on administrative 
penalties must be in writing.

23 Sanctions and remedies

What are the sanctions and remedies that may be imposed by 
the regulator for violations? 

Without prejudice to civil and criminal liabilities, the regulator may impose 
an administrative penalty on environmental violators. Administrative lia-
bilities an enterprise may be subject to can take the form of a warning, fine, 
confiscation of illegal proceeds, demand to suspend or overhaul, demand 
to stop production or operation or closing down order, temporary detain-
ment and revocation of its licences or permits.

24 Appeal of regulators’ decisions

To what extent may decisions of the regulators be appealed, 
and to whom? 

If the decisions of the regulators are considered specific administrative 
actions under Chinese law, such decisions may be appealed in two ways 
(ie, administrative reconsideration and administrative litigation).

According to the Administrative Reconsideration Law, any citizens, 
legal persons, or other organisations may file for administrative reconsid-
eration against an administrative action which they believe infringes their 
legal rights and interests. Such application shall be brought within 60 days 
from the date on which they become aware of the specific administrative 
action. Where the administrative action is made by a department of a local 
government at or above the county level, the applicant may file admin-
istrative reconsideration application with the gov ernment to which the 
department attaches or file the application with the department’s superior 
authority. Where the administrative action is made by a local government, 
the applicant may file administrative reconsideration application with the 
higher level local government. Where the administrative action is made by 
a department of the State Council, or provincial governments, an applica-
tion shall be filed with the department of the State Council or the provincial 
governments. 

According to the Administrative Litigation Law, an applicant may file 
for administrative litigation within 15 days upon receiving the reconsidera-
tion decision or after 15 days when the reconsideration time limit expires in 
case the reconsideration agency fails to make a timely decision. Unless any 
law provides otherwise, the citizens, legal persons or other organisations 
may directly file administrative litigation without first going through the 
administrative reconsideration procedure. Administrative litigation shall 
be filed with the local courts in general. Depending on the complexity and 
influence, such cases may also be brought to the intermediate courts, High 
Courts or the Supreme People’s Court. 

However, if a decision is filed to the court that has taken the case, then 
the applicant can no longer file for administrative reconsideration. 

Judicial proceedings

25 Judicial proceedings

Are environmental law proceedings in court civil, criminal or 
both? 

According to applicable PRC laws and regulations, environmental cases 
may be brought in civil or criminal courts, or both. Environmental cases 
can also be brought to administrative courts if certain acts of the regulators 
violate the rights of the applicants. 

The infringement and breaches of environmental laws may result in 
civil liabilities, criminal liabilities or administrative penalties imposed by 
the authorities.

26 Powers of courts

What are the powers of courts in relation to infringements of 
environmental law? 

In general, the courts combat environmental law infringements by convict-
ing and sentencing environmental violators in criminal cases, awarding 
compensation to victim plaintiffs in civil cases, and supporting admin-
istrative decisions against violators in administrative cases. The courts 
play the role in the litigation and enforcement phases of a case. Currently 
China does not have a court injunctive relief system against environmental 
infringements. 

Update and trends

The cost for environmental violation will significantly rise in the 
years to follow. China’s Environmental Protection Law was newly 
revised in 2014 and came into force on 1 January 2015. It is said 
to be the most stringent law in China’s environmental protection 
history. A few mechanisms were incorporated in it to strengthen 
law enforcement. For example, the daily penalty system could 
significantly increase the cost of violations, and the public interest 
litigation system has paved the way for potential environmental 
public interest litigation against violators. The environmental 
authority is given more power to deal with environmental violations. 
In certain cases, economical penalty, property seizure, operation 
suspension and administrative detain could be applied in one single 
case to immediately stop pollution. 

Aside from the national level legislation, the Chinese 
government is building an enterprise environmental credit system. 
Target enterprises will be assessed and their violations may result in 
adverse consequences for its operation. In the worst scenario, these 
violators may lose bank loans and their opportunity to participate in 
public procurement, and may have to pay more for environmental 
insurance. In certain provinces, enterprises with low environmental 
credits may be subject to higher utility fees and sewage treatment 
fees. 
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27 Civil claims

Are civil claims allowed regarding infringements of 
environmental law?

Yes. In the case of contractual claims, contract law will apply, while in 
non-contractual cases, the Environmental Protection Law, the General 
Rules of Civil Law and the Tort Liability law will apply. The Environmental 
Protection Law further provided grounds for public interest litigation. 

28 Defences and indemnities

What defences or indemnities are available? 

The tort law sets forth a no-fault/strict liability system in case of environ-
mental pollution. Force majeure, fault of the victim and any third-party 
fault are available defences to claim release from or mitigation of liability. 
However, the polluter shall bear the burden of proof for such defence. The 
statute limit for environmental cases is three years from the time when a 
party becomes aware of or should be aware of the damages. In the case of 
two or more polluters, the liabilities of the two will be based on the factors 
such as the types of pollutants and the discharge amount.

29 Directors’ or officers’ defences

Are there specific defences in the case of directors’ or officers’ 
liability? 

A company’s directors and officers may be liable for criminal liabilities or 
face administrative penalties in the case of the company’s infringement or 
breach of environmental laws. 

For example, according to article 346 of the Criminal Law, where a 
company commits any of the crimes mentioned in the Crimes of Impairing 
the Protection of Environment and Resources section, it shall be fined, 
and the persons who are directly in charge and the other persons who are 
directly responsible for the offence shall be punished in accord ance with 
the provisions of the articles of this section respectively.

According to the article 61 of Law on the Prevention and Control of 
Atmospheric Pollution, the persons who are directly in charge and the 
other persons who are directly responsible shall be given administrative 
sanctions or disciplinary punishment according to law by the company to 
which they belong or by the competent authority at a higher level. Where 
a major atmospheric pollution accident is caused that leads to grave con-
sequences resulting in heavy public or private property losses or serious 

personal injuries or deaths, and if a crime is constituted, criminal responsi-
bility shall be investigated in accordance with the law. 

Generally, force majeure, the victim’s own fault or any third-party fault 
may be claimed in order to obtain release from or mitigation of liability, but 
we are not aware of any specific defence in the case of directors’ or officers’ 
liability.

30 Appeal process

What is the appeal process from trials? 

In China, trial judgment or verdict can be appealed to a higher level court 
and the decision of the latter will be final. For civil and administrative 
cases, an appeal shall be brought within 15 days of the receipt of the judg-
ment or 10 days of the receipt of the verdict by the appellant. For criminal 
cases, an appeal shall be brought within 10 days of the receipt of the judg-
ment or five days of the receipt of a verdict. All the appeals shall be brought 
to higher level courts. 

International treaties and institutions

31 International treaties

Is your country a contracting state to any international 
environmental treaties, or similar agreements? 

To date, China has signed over 70 international treaties, covering subjects 
including the ocean, biology, air, outer space and Antarctic, etc. These trea-
ties include the Protocol to the International Convention on Civil Liability 
for Oil Pollution Damage, Vienna Convention for the Protection of the 
Ozone Layer, Convention on Biological Diversity and Antarctic Treaty and 
Convention of the World Meteorological Organization. 

 
32 International treaties and regulatory policy

To what extent is regulatory policy affected by these treaties?

For regulatory policies that are inconsistent with international treaties, 
except for the cases where China has made reservations, the international 
treaties shall prevail. In fact, China promulgated a number of national laws 
for the purpose of implementing its duties under these international trea-
ties. For example, China’s Wildlife Protection Law was not issued until 
seven years after its entry to the Convention on International Trade in 
Endangered Species of Wild Fauna and Flora in 1981. 
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Legislation

1 Main environmental regulations

What are the main statutes and regulations relating to the 
environment?

The main statutes and regulations relating to the environment are: 
• The Colombian Political Constitution of 1991. The environmental 

rules are established in numerous articles of the Constitution. Article 
79 establishes the collective right – which means it can be enforced 
through collective constitutional actions – of all citizens to a healthy 
environment; the duty to ensure community participation in decisions 
that may affect it and imposes upon the state the duty to protect the 
diversity and integrity of the environment. This right has been consid-
ered a collective right of all individuals. Moreover, article 80 assigns 
the state the duty of planning the use of natural resources to ensure 
sustainable development as well as the obligation to prevent and con-
trol environmental degradation.

• The National Code on Renewable Natural Resources – Decree-Law 
2811 of 1974.

• Law 99 of 1993, whereby the Ministry of Environment and Sustainable 
Development is created, the public sector responsible for the man-
agement and conservation of the environment and renewable natu-
ral resources is rearranged, and the National Environmental System 
(SINA) is organised.

• The National Development Plan (NDP) 2010–2014 (Law 1450 of 2011) 
and NDP 2014–2018 (Law 1753 of 2015), modifies different environ-
mental provisions within Colombian environmental regime.

• Law 1333 of 2009, which stablishes the environmental sanctioning 
regime.

• The Criminal Code – Law 599 of 2000, which includes crimes against 
natural resources and environment.

• Regulatory Decree of the Environment and Sustainable Development 
Sector – Decree 1076 of 2015 issued by the Ministry of Environment 
and Sustainability Development (MADS), which is a compilation of 
regulatory norms in environmental matters.

2 Integrated pollution prevention and control

Is there a system of integrated control of pollution?

In Colombia, the environmental licence is the main environmental man-
agement tool for integrated pollution control and prevention caused 
by projects, works or activities whose characteristics – as defined by law 
– imply a greater risk to the environment. All other projects or activities 
merely require specific and individual permits based on their correspond-
ing impacts to natural resources such as air and water.

In this sense, any party intending to develop a project or activity set 
forth in articles 2.2.2.3.2.2 and 2.2.2.3.2.3 of Decree 1076 of 2015 must obtain 
an environmental licence before the competent environmental authority 
with jurisdiction within the project or activity area.

As mentioned in article 2.2.2.3.1.3 of Decree 1076 of 2015, the envi-
ronmental licence as principal environmental management and control 
instrument includes all permits, authorisations and concessions necessary 
for the use or impact of natural resources needed for the full duration of the 
project. Thus, the applicant must clearly identify within an environmental 
impact assessment the natural resources to be exploited and affected by 
the project as a precondition for the issuance of the environmental licence.

As indicated previously, should a project or activity not be subject to 
an environmental licence proceeding, the applicant must obtain before the 
regional environmental agency the environmental permits needed for the 
project, such as but not limited to: an air emission permit, a wastewater dis-
charge permit, a water concession, a forest use permit and a watercourse 
occupation permit.

3 Soil pollution

What are the main characteristics of the rules applicable to soil 
pollution? 

To date there is no specific regulation on soil pollution in Colombia. Work 
is ongoing as to standards applicable to soil pollution. Impacts on soil have 
been significantly addressed through general rules of law on environmen-
tal liability as well as norms pertaining to groundwater and watercourse 
impacts. In addition, Colombia has adopted the polluter pays principle in 
which the costs of pollution are assumed by those who cause it, albeit the 
general rule is not strict liability.

Furthermore, although there are no quality standards established 
under Colombian law, aspects regarding soil contamination are also 
treated under current regulations concerning hazardous wastes and sub-
stances within Chapter 1, Title 6, Part 2, Book 2 of the Regulatory Decree 
1076 of 2015 and Law 1252 of 2008, as well as by administrative and civil 
environmental liability provisions contained in Law 1333 of 2009 and 
criminal liability set forth in the Colombian Criminal Code, which will be 
explained below.

4 Regulation of waste 

What types of waste are regulated and how? 

In general, waste is divided into ordinary or non-hazardous waste and haz-
ardous waste.

Ordinary waste is regulated by means of Title 2, Part 3, Book 2 of 
Regulatory Decree of the Housing and Territory Sector – Decree 1077 of 
2015, which establishes that ordinary waste management has to be imple-
mented in order to prevent environment deterioration and human health 
and allow the reuse of its components, produce new goods and restore or 
improve the soil.

In accordance with article 17 of Decree 1077 of 2015, ordinary waste 
generators must comply with obligations such as: conducting source sepa-
ration protocols as established by the Plan of Solid Waste Management of 
the respective municipality or district, storing in containers the amount of 
waste according to the technology used for collection, depositing waste 
at certain sites so that the waste service company can collect it properly, 
among others.

On the other hand, hazardous waste regulation is mainly established 
in Chapter 1, Title 6, Part 2, Book 2 of the Single Regulatory Decree 1076 of 
2015 and Law 1252 of 2008 and is known as a waste that, given its corrosive, 
reactive, explosive, toxic, flammable, infectious or radioactive characteris-
tics, may cause a risk or damage to the environment and to human health. 
Likewise, if waste is included in Annex I or II of Decree 1076 of 2015 or has 
the characteristics set forth in Annex III of the same decree.

Regarding hazardous waste management liability, Colombian regu-
lation distinguishes between hazardous waste generators, manufactur-
ers, importers and distributors of products that become hazardous waste. 
Accordingly, Decree 1076 of 2015 establishes that the hazardous waste 
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generator is responsible for its waste and for its emissions, wastewater dis-
charges, products and by-products, as well as for the effects they cause to 
human health and the environment. Likewise, the waste generator’s liabil-
ity extends up to the moment when hazardous wastes are duly recovered 
or permanently disposed of.

In addition, every generator must fulfil, among other legal obligations, 
the following requirements: 
• ensure the proper handling and disposal of hazardous waste;
• register before the environmental authority as a generator of haz-

ardous waste and update on a yearly basis the information therein, 
according to Resolution 1362 of 2007 issued by MADS;

• design and implement a hazardous waste management plan and a 
contingency plan;

• comply with the requirements for hazardous waste transportation 
set forth in Section 8, Chapter 7, Title 1, Part 2, Book 2 of Regulatory 
Decree 1079 of 2015 by which the handling and transport of dangerous 
goods by road is regulated;

• contract authorised third parties with an environmental licence for 
their management and final disposal; and

• keep the certificates of final disposal issued by third parties during the 
last five years.

5 Regulation of air emissions

What are the main features of the rules governing air 
emissions? 

There are two different kinds of national regulations regarding air or the 
atmosphere: those issued to control air contamination and those issued to 
protect air quality:

Air contamination (emission levels)
• Sections 3 and 4 of Chapter 1, Title 5, Part 2, Book 2 of Regulatory 

Decree 1076 of 2015 contain rules for air emissions.
• Resolution 909 of 2008 issued by MADS sets out rules and standards 

of permissible emission of pollutants into the atmosphere from sta-
tionary sources. Article 9 of Resolution 909 defines permissible emis-
sion standards for air pollutants applicable to different activities.

• Resolution 910 of 2008 issued by MADS sets out rules and standards 
of permissible emission of pollutants into the atmosphere from mobile 
sources

• Resolution 760 of 2010, modified by means of Resolution 2153 of 
2010, both issued by MADS, adopted the Protocol for the Control and 
Monitoring of Atmospheric Pollution Generated Point Sources.

• Resolution 935 of 2011 issued by Colombian Institute of Hydrology, 
Meteorology and Environmental Studies (IDEAM) sets out rules and 
methods for the evaluation of pollutant emissions from stationary 
sources.

Air quality (emission levels)
• Chapter 1, Title 5, Part 2, Book 2 of Regulatory Decree 1076 of 2015 sets 

out rules for prevention and control of air pollution and protection of 
air quality.

• Resolution 601 of 2006, modified by means of Resolution 610 of 2010, 
both issued by MADS, contains rules for air quality standard or immis-
sion levels.

• Resolution 650 of 2006, modified by means of Resolution 2154 of 
2010, both issued by MADS, adopted the Protocol for Monitoring Air 
Quality.

• Resolution 627 of 2006 issued by MADS sets out rules and maximum 
permissible standards for noise emission levels expressed in decibels 
in accordance with the zone where a project or facility is located.

The emission of pollutants into the atmosphere can be undertaken within 
the limits allowed by the competent environmental agency. Hence, pro-
visions of article 2.2.5.1.7.2 of the single Regulatory Decree 1076 of 2015 
establish which activities are subject to obtaining an air emission permit.

Regarding permissible emission standards of air pollutants, Resolution 
909 of 2008, issued by MADS, established that new processes with no prior 
information regarding concentration of pollutants emitted are required to 
evaluate and submit to the environmental agency their emissions results 
for six months after starting operation in order to verify compliance with 
the maximum allowable emission levels.

6 Protection of fresh water and seawater

How are fresh water and seawater, and their associated land, 
protected?

In accordance with Chapter 2, Title 3, Part 2, Book 2 of Regulatory Decree 
1076 of 2015, aside from the waters originating and remaining within the 
same property (real estate), all freshwater resources are public, meaning 
the use of water must be authorised through a water concession and a 
water occupancy permit issued by the competent environmental agency.

There is no specific regulation regarding seawater aside from general 
rules within the National Code on Renewable Natural Resources. However, 
as seawater is considered a public good, activities such as temporary beach 
occupation, construction of offshore platforms as well as other projects 
that can affect the right to use seawater, requires obtaining of a permit, 
concession or environmental licence from the competent agency.

7 Protection of natural spaces and landscapes

What are the main features of the rules protecting natural 
spaces and landscapes? 

Taking into account that the Colombian Constitution considers that pri-
vate property has an ecological function, there are several rules regarding 
conservation categories and restriction levels in order to protect natural 
spaces and landscapes. Hence, each category allows, prohibits or restricts 
the development of certain activities within such areas.

Specific rules regarding protection of natural spaces are Law 2 of 
1959 by which certain forest reserves were declared; Section 1, Chapter 1,  
Title 2, Part 2, Book 2 of Regulatory Decree 1076 of 2015 whereby the 
national government created the SINA; and Resolution 1628 of 13 July 2015 
issued by MADS, which defines zones of protection and development of 
renewable natural resources.

8 Protection of flora and fauna species

What are the main features of the rules protecting flora and 
fauna species? 

See question 7.
All provisions related to flora are mainly established in Chapter 1, Title 

1, Part 2 Book 2 of Regulatory Decree 1076 of 2015. The Decree sets forth 
that forest harvesting is the extraction of forest products and ranges from 
obtaining them until their transformation. Therefore, in the event that for-
est species are identified in the area of a project, a forest harvesting permit 
must be obtained depending on its category which could be persistent, sin-
gle use or for domestic purposes.

In addition, articles 2.2.9.9.1.1 to 2.2.2.9.9.3.8 of Regulatory Decree 
1076 of 2015 rule the forestry incentive certificate, which recognises the 
cost assumed by a landowner for maintaining (total or partially) natural 
forested ecosystems within its property (if any). 

On the other hand, the National Code on Renewable Resources and 
Regulatory Decree 1976 of 2015 establish that environmental agencies may 
impose prohibitions for hunting or fishing, and may authorise these activi-
ties based on the existing species. 

In addition, through Law 17 of 1981, Colombia adopted the Convention 
on International Trade in Endangered Species of Wild Fauna and Flora 
(CITES). Furthermore, by means of Resolution 1263 of 2006 the MADS 
ruled the Permits to Import, Export and Re-export species listed in the 
CITES Convention. 

9 Noise, odours and vibrations

What are the main features of the rules governing noise, 
odours and vibrations? 

Noise may only be emitted within the standards permitted by Resolution 
627 of 2006 issued by MADS (see question 5).

Said Resolution classifies noise zones’ maximum standards, which 
range from tranquillity or very low noise maximum level zones to moder-
ate noise maximum level zones.

Resolution 1541 of 2013, modified by Resolution 672 of 2014, both 
issued by MADS, establishes that in the event that an activity involves the 
generation of offensive odours, a contingency plan must be designed and 
individuals affected by an offensive odour may file a complaint against the 
generator.
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10 Liability for damage to the environment

Is there a general regime on liability for environmental 
damage?

In Colombia liability for environmental damages is generally classified as 
follows:
• sanctioning administrative process, ruled by Law 1333 of 2009 ‘which 

establishes the environmental sanctioning procedure’ for breach of 
law or permit;

• torts – damages to third parties ruled by the Civil Code; and
• criminal environmental liability – Penal Code 1453 of 2011. 

Contractual environmental liability is of course a matter defined in inter-
party agreements.

Many Colombian rulings have defined environmental damage as 
change or alteration in the environment, due to human activity and inter-
vention. The main aspect of this regime is that the offender can be held 
liable through the three procedures mentioned above.

11 Environmental taxes

Is there any type of environmental tax? 

One must highlight the following:
• a retribution rate for liquid effluents (article 42 of section 1, Chapter 

7, Title 9, Book 2 of Decree 1076 of 2015) is charged to users for direct 
and indirect use of water resources as a recipient of direct or indirect 
discharges and specific harmful consequences arising from human 
activities;

• a rate for the use of water (article 43 of section 1, Chapter 6, Title 9, 
Book 2 of Decree 1076 of 2015) is in place: the amount payable by each 
user will be calculated using the formula set out in article 2.2.9.6.1.7 of 
Decree 1076;

• payment of investment of 1 per cent of the project’s value; and
• electricity sector transfers: hydroelectric power generators with a total 

installed power rating of over 10,000 kilowatts will transfer 6 per cent 
of the gross sales of self-generated energy.

Hazardous activities and substances 

12 Regulation of hazardous activities 

Are there specific rules governing hazardous activities? 

There is no specific environmental regulation regarding hazardous activi-
ties. Notwithstanding, most environmentally hazardous activities will 
require an environmental licence. In addition, certain regulations related 
to hazardous waste handling as well as hazardous products or substances 
are: Regulatory Decree 1076 of 2015, Decree 1079 of 2015 by which the 
handling and transport of dangerous goods by road is regulated, and 
Colombian Technical Norm NTC 1692 – Annex No. 1 regarding hazardous 
merchandise classification, designation and transportation.

13 Regulation of hazardous products and substances

What are the main features of the rules governing hazardous 
products and substances?

Pursuant to Chapter 1, Title 6, Part 2, Book 2 of Decree 1076 of 2015, the 
producer or importer of hazardous substances established in Annex III of 
said Decree is considered a generator of hazardous waste.

In addition, hazardous substances transportation must comply with 
the requirements for hazardous waste transportation set forth in Decree 
1079 of 2015. 

See questions 4 and 12.

14 Industrial accidents

What are the regulatory requirements regarding the 
prevention of industrial accidents?

Any project or activity requiring an environmental licence is required to file 
and maintain an updated and approved contingency plan. Furthermore, in 
these instances industrial activities are ruled by health and safety provi-
sions as well as the environmental management plan designed for compa-
nies to prevent, mitigate, correct or compensate the environmental impacts 
and effects on human health of a particular project or activity.

Environmental aspects in transactions and public procurement

15 Environmental aspects in M&A transactions

What are the main environmental aspects to consider in M&A 
transactions?

Aspects may vary depending on the target: facilities and location of the 
target, presence of ethnic communities, overlaps with any protected area, 
environmental liabilities and remediation obligations, any study of soil or 
polluted groundwater, solid waste (ordinary or hazardous), environmental 
licences, permits, authorisations and concessions and evidence compliance 
of its obligations, reports, claims, complaints and judicial actions related 
to the environment as well as verification that the target is not subject to 
environmental administrative investigations, criminal liability actions, 
class actions or civil environmental liability actions, fines and certificate on 
payment of environmental fees. Of particular importance is the fact that 
administrative environmental liability is considered intuitu personae.

16 Environmental aspects in other transactions

What are the main environmental aspects to consider in other 
transactions?

See question 15.

17 Environmental aspects in public procurement 

Is environmental protection taken into consideration by 
public procurement regulations?

Public entities require bidders and proponents to ensure strict environmen-
tal compliance particularly in relation to obtaining environmental licenses 
and permits. In addition, environmental requirements can further include 
environmental insurance policies, as well as environmental quality stand-
ards certifications.

Environmental assessment

18 Activities subject to environmental assessment 

Which types of activities are subject to environmental 
assessment? 

See question 2. While most permits need prior environmental impact 
assessments, these are fundamentally regulated under the rules applicable 
to environmental licensing.

In general terms, projects and activities subject to the environmen-
tal licensing procedure include exploration, production and transport of 
hydrocarbons, mining exploitation, power generation and transmission, 
road and infrastructure works, production and import of pesticides, import 
of substances controlled by international treaties, nuclear energy genera-
tion, ports construction and activities, and pesticide imports.

19 Environmental assessment process

What are the main steps of the environmental assessment 
process? 

The interested party must submit a written request to the environmental 
agency, to confirm whether the project is subject to the environmental 
diagnosis of alternatives. If so, the interested party must submit this docu-
ment as well as the environmental impact assessment plus additional infor-
mation contained in Decree 1076 of 2015. Environmental agencies will 
evaluate the environmental impact assessment, according to the general 
standards defined in the manual of environmental studies.

The applicant must carry out the prior consultation with communi-
ties if applicable. Individual authorisations, such as scientific research and 
archeology permits, may further be required, and it is always necessary to 
determine whether the area of the project overlaps with protected areas or 
zones.

Regulatory authorities

20 Regulatory authorities

Which authorities are responsible for the environment and 
what is the scope of each regulator’s authority?

Various agencies or authorities are responsible for environmental matters:
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• MADS coordinates the national environmental policy and the SINA, 
which is a set of guidelines, standards activities, resources, pro-
grammes and institutions;

• the National Environmental Licensing Authority (ANLA) grants or 
denies environmental licenses, permits and other authorisations of 
projects of great magnitude, as well supervising and controlling said 
environmental licenses and permits, initiating environmental penalty 
proceedings as well as imposing penalties and preventive measures for 
the commission of environmental infractions;

• regional autonomous corporations have maximum environmental 
regional authority with the same functions as the ANLA within the 
area of their jurisdiction; and

• urban environmental authorities – municipalities, districts and met-
ropolitan areas with more than 1 million inhabitants – have the same 
functions as the regional autonomous corporations within their area.

21 Investigation

What are the typical steps in an investigation? 

According to Law 1333 of 2009 the typical steps are:
• a preliminary investigation shall be ordered if required in order to 

establish whether or not there is sufficient evidence to initiate an envi-
ronmental penalty proceeding and shall last a maximum of six months;

• initiation of the sanction proceeding by the competent authority or by 
a party or as a consequence of the imposition of a preventive measure, 
through a reasoned administrative resolution that shall be personally 
served;

• following the initiation of the sanction proceeding, any third party may 
intervene;

• formulation of administrative charges against the alleged offender. 
Then, the alleged infractor has 10 business days to present before the 
environmental authority a defence against the charges and is entitled 
to request evidence; and

• evidence stage.

Once the evidence stage has concluded, the environmental authority must 
decide whether the alleged offender is liable or not and shall impose a sanc-
tion and compensatory measures (see question 23).

22 Administrative decisions

What is the procedure for making administrative decisions? 

Once the administrative proceeding described in question 21 is completed, 
the competent authority shall adopt its administrative decision by issuing a 
duly motivated administrative act.

23 Sanctions and remedies

What are the sanctions and remedies that may be imposed by 
the regulator for violations? 

Without prejudice to class actions and constitutional actions for the 
breach of environmental collective rights, as well as civil and criminal 

liability, sanctions may be daily fines, temporary or permanent closing of 
the facility, demolition of constructions, seizure of individuals, products 
or machines used for the environmental infraction or community service.

24 Appeal of regulators’ decisions

To what extent may decisions of the regulators be appealed, 
and to whom? 

Preventive measures imposed are not subject to appeal, but the final deci-
sion on an penalty proceeding is subject to appeal before the Minister of 
Environment or the director of the competent authority. If the decision 
is confirmed, the interested party may challenge the administrative act 
before the competent administrative law courts.

Judicial proceedings

25 Judicial proceedings

Are environmental law proceedings in court civil, criminal or 
both? 

The judicial actions that can be used to enforce the environmental laws are 
class actions, constitutional actions, compliance actions, nullity actions, 
criminal actions and torts, and civil responsibility claims.

26 Powers of courts

What are the powers of courts in relation to infringements of 
environmental law? 

• Criminal courts: fines or a prison sentence.
• Civil courts: declare liability and order payment of damages or sus-

pend activities.
• Administrative courts: annul administrative acts, require the enforce-

ment of an environmental law, fines and other sanctions.

27 Civil claims

Are civil claims allowed regarding infringements of 
environmental law?

Yes.

28 Defences and indemnities

What defences or indemnities are available? 

The main defences are absence of fault, force majeure, the act of a third 
party, and legal justification. Administrative proceedings have a general 
20-year statute of limitations. Strict liability is the exception in administra-
tive proceedings. However, for hazardous and ultra-hazardous activities, 
strict liability is triggered. When two or more parties have caused the dam-
age, joint and several liability also ensues.

Update and trends

Congress has proposed a bill on lead use; wastewater discharge 
parameters in maritime waters; a prohibition on the production, 
marketing, export, import and distribution of products and raw 
materials that can be harmful to human health; and guidelines for the 
analysis and regulation of hazardous substances.

The MADS (through the Climate Change Department), after a 
process of over two years of public participation and consultation of 
the National Policy on Climate Change, and after receiving comments 
from all stakeholders involved during the formulation process, made 
public – once again – the proposed National Policy on Climate Change 
in its latest version. Final approval is yet to occur. In addition, the MADS 
is working on a decree to regulate Law 1672 of 2013 regarding Waste 
Management of Electrical and Electronic Equipment.

In addition, the MADS has recently published the draft of the Terms 
of Reference for the Preparation of Environmental Impact Assessment 
for New Benefit Plants outside Gold Mining Titles and Relocation of 
Existing Benefit Plants. Comments on the draft and final approval 
are yet to occur. A draft resolution was also published that includes 

requirements for environmental management of equipment consisting 
of, containing or contaminated with polychlorinated biphenyls (PCB) 
or PCB-contaminated waste. This resolution would repeal the current 
Resolution on PCB (Resolution 222 of 2011). Final approval is yet to 
occur.

Furthermore, MADS has produced a draft resolution that aims 
to regulate the procedure for registration in the National Registry of 
Programs and Projects for Emissions Reduction from Deforestation and 
Forest Degradation in Colombia. 

Two resolutions were also issued: Resolution 1628 of 2015, by which 
the MADS declares and defines protection and development zones of 
renewable natural resources; and Resolution No. 1283 of 3 August 2016, 
whereby the MADS establishes the procedure and requirements for 
certification of environmental benefit for new investments in projects 
on non-conventional renewable energy sources, cogeneration, self-
generation and power distribution to obtain tax benefits set out in Law 
1715 of 2014.
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29 Directors’ or officers’ defences

Are there specific defences in the case of directors’ or officers’ 
liability? 

Directors and officers typically are liable for the acts of companies when 
these trigger environmental damages. While companies themselves have 
no criminal liability, directors and officers can carry such liability. As the 
rule of law stands particular exceptions exist as to administrative liability 
for terrorist acts as well as for acts of god and force majeure.

Although in Colombia there are no specific rules governing criminal 
compliance programmes, anyone who commits environmental crimes not 
only incur criminal liability, but must compensate the damages that their 
behaviour has led to the community. Similarly, any authority that fails to 
comply with its duties and obligations to prevent environmental damage 
could also be criminally liable.

30 Appeal process

What is the appeal process from trials? 

• Civil court: three days for filing the appeal explaining all arguments on 
the ground of why the decision needs to be overruled. Closing argu-
ments can be filed and, after that, the court of appeal decides to either 
confirm or overturn first instance decision. This might take from six 
months to one year.

• Administrative court: same as above but filing the appeal within 10 
days. 

Please see previous questions.

International treaties and institutions

31 International treaties

Is your country a contracting state to any international 
environmental treaties, or similar agreements? 

Colombia has an active role in international environmental trea-
ties. Colombia is part of the United Nations Convention to Combat 
Desertification, the Ramsar Convention, the Rotterdam Convention, 
the Convention on Biological Diversity, the Convention on International 
Trade of Endangered Species of Wild Fauna and Flora (CITES), the Vienna 
Convention for the Protection of the Ozone Layer, the Montreal Protocol 
on Substances that Deplete the Ozone Layer and the Basel Convention, 
among others.

32 International treaties and regulatory policy

To what extent is regulatory policy affected by these treaties?

Regulatory policy is significantly affected once the international treaty is 
adopted.
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Legislation

1 Main environmental regulations

What are the main statutes and regulations relating to the 
environment?

Environmental regulation in Denmark consists of a number of Danish acts 
and statutory orders as well as EU legislation dealing with environmental 
protection, chemical substances and products, waste management and 
contaminated soil. Approximately half of the new legislation is derived 
from EU directives. Most of the Danish statutes constitute framework leg-
islation and legislation delegating power.

The central act regarding pollution control is the Environmental 
Protection Act (EPA). The main purpose of the EPA is to safeguard people’s 
hygienic and recreational living conditions and to maintain the diversity 
of plant and animal life. The EPA aims to prevent and combat pollution 
of the air, water and soil and to prevent and combat noise pollution. The 
treatment of waste is also regulated in the EPA, as supplemented by the 
Statutory Order on Waste. The EPA includes a number of rules regarding 
principles by which the Danish Environmental Protection Agency works 
and it is supplemented by a number of acts, statutory orders and notes of 
guidance issued by the Danish Ministry of the Environment and Food and 
by the Danish Environmental Protection Agency. Such regulation includes 
the Act on Chemical Substances and Products and the Contaminated Soil 
Act.

The Watercourse Act contains provisions to safeguard and restore 
good physical conditions of watercourses. Water supply (both surface 
water and groundwater) is regulated in the Water Supply Act. Denmark’s 
main regulation on seawater is the Act on the Protection of the Marine 
Environment, which aims to prevent and reduce pollution and other nega-
tive impact of activities, especially in the marine environment.

The most important act in respect of nature protection is the Nature 
Protection Act, which has a triple purpose: to protect nature, to restore or 
create areas of significance for wildlife, plants and landscapes and to pro-
vide public access to nature, etc. Physical planning activities are regulated 
in the Planning Act, which mainly establishes the powers of authorities, 
procedural rules and the contents and aims of planning. Many environ-
mental problems can be prevented by sensible physical planning.

Violation of binding rules and specific decisions concerning the impact 
on air, water and soil, etc, are sanctioned by penalties (see eg, section 110 
of the EPA). There are no specific Danish acts governing human rights 
related to environmental protection. However, the purpose of several of 
the above-mentioned acts, (ie, the EPA, the Nature Protection Act, the Act 
on the Protection of the Marine Environment, the Contaminated Soil Act 
and the Act on Chemical Substances and Products) is to safeguard the liv-
ing conditions of humans, protect the health and safety of the population 
and secure human development. The Danish environmental legislation 
thus seeks to protect some of the same issues that are the main focus of the 
European Human Rights Convention.

2 Integrated pollution prevention and control

Is there a system of integrated control of pollution?

Denmark has implemented the Industrial Emissions Directive (IED) 
(Directive 2010/75/EU). The IED is the successor to the Integrated 
Pollution Prevention and Control Directive (IPPC) (Directive 2008/1/
EC). In accordance with the IED, all industrial production processes, 

agricultural production, waste treatment activities, etc, covered by Annex I 
of the Directive are subject to a permit from the relevant Danish authority. 
Further, for several other especially polluting activities and enterprises it is 
necessary to apply for a permit before starting a new activity. The activities 
and enterprises that are subject to a permit are listed in a schedule to the 
EPA and are called ‘Chapter Five Enterprises’ or ‘Listed Enterprises’ (see 
question 12). As regards animal husbandries, the permit requirement fol-
lows from the Environmental Approval Act for Livestock Holdings.

In Denmark, approximately 800 enterprises and approximately 1,200 
animal husbandries are governed by the IED. A central element in the IED 
is that the authorities must impose a requirement on the enterprises and 
animal husbandries to use the best available technologies. Furthermore 
the IED imposes requirements as regards combustion plants, investiga-
tions of soil and groundwater pollution and supervision by the supervisory 
authorities.

An environmental permit normally includes a description of the pro-
duction processes, measures to limit contamination, waste products and 
the disposal of such. A production enterprise will usually also be required 
to apply for a permit relating to the discharge of wastewater. If use, produc-
tion or release of hazardous substances is part of the activities, the operator 
must submit a baseline report to the relevant Danish authority prior to the 
start or update of a permit for an installation. The purpose of the baseline 
report is to register whether the activities have a contaminating effect on 
the soil and groundwater at the site. The report must contain information 
about the soil and groundwater with the purpose of making a quantified 
comparison with the state upon definitive cessation of the activities. Most 
polluting activities are prohibited in rural areas and in residential areas.

3 Soil pollution

What are the main characteristics of the rules applicable to soil 
pollution? 

It is a general principle of Danish law that the authorities may issue a 
notice ordering the polluter to remediate any pollution; ‘the polluter’ being 
the individual or legal entity that has carried out the activity causing the 
pollution.

Certain conditions do, however, limit the authority’s legal possibil-
ity of issuing such orders. For instance, the possibility of issuing orders 
depends on whether the soil pollution has occurred before or after  
1 January 2001. Pollution caused on or after 1 January 2001 is subject to 
strict liability to take remediation measures, whereas only pollution caused 
before 1 January by negligence may be ordered remediated by authorities. 
Furthermore, the principle of proportionality has to be taken into consid-
eration when the authorities decide the extent of remediation measures.

When polluting plants or activities are sold, it is the main rule that the 
authorities cannot order the new owner to clean up pollution caused by the 
former owner. An exception, however, applies if the authority had issued a 
clean-up notice to the former owner of the legal entity prior to the sale. In 
such cases the new owner is required to clean up the pollution if the new 
owner was aware of the clean-up notice at the time of purchase. Further, 
if, an activity or a company is sold by a transfer of shares, there is no ‘new 
owner’ within the meaning of the Danish Contaminated Soil Act, and the 
responsibility regarding soil pollution remains with the legal entity (the 
company).

In general, the above provisions concerning clean-up notices also 
apply to the authorities’ right to issue a notice ordering an investigation 
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of the pollution with the exception that, if the pollution is likely to have 
stopped before 1 January 1992, an investigation notice cannot be issued.

According to the IED, the operator of the legal entity must upon defini-
tive cessation of the activities, assess whether the soil and the groundwater 
have been contaminated by relevant hazardous substances used, produced 
or released by the installation compared to the state at the time of the base-
line report (see question 2). If the installation has caused significant pol-
lution of the soil or the groundwater by relevant hazardous substances, 
the operator has to clean up the pollution caused so as to return the site to 
its previous state (the baseline) even though the operator might not have 
caused the pollution.

Irrespective of whether it is possible to issue a clean-up notice, pol-
lution on a property may have other implications as well. If pollution on 
an industrial property results in the employees suffering from problems 
with the indoor climate, the Danish Working Environment Authority may 
demand that the indoor climate problems be eliminated. Pollution on a 
property may also result in special requirements to be fulfilled if new build-
ings are erected on the land. As building activities often require removal 
of soil, the disposal of contaminated soil will typically render the build-
ing project more expensive than would be the case had the soil not been 
contaminated.

In the event of finding or suspecting pollution on a property, the 
authorities will register such property in a public database as being pol-
luted or suspected of being polluted.

As regards leaseholds where the lessee causes soil pollution, the lessor 
is entitled to demand that the lessee cleans up the pollution provided that:
• provisions to that effect are contained in the lease agreement; or
• the pollution has been caused by negligence on the part of the lessee.

4 Regulation of waste 

What types of waste are regulated and how? 

The main Danish legislation concerning waste comprises the Danish 
EPA and the Statutory Order on Waste. In addition, the area of waste 
in Denmark is heavily regulated by EU law, including the EU Waste 
Framework Directive.

According to the EU Waste Framework Directive, waste is defined as 
any substance or object belonging to the waste categories that the holder 
discards, intends to discard or is required to discard. The Directive and 
Danish implementation legislation distinguish between waste destined 
for disposal and waste destined for recovery. Whereas it is relatively clear 
when disposal has taken place, there is some uncertainty as to when sec-
ondary raw materials cease to be waste. The extensive national and EU 
case law will, therefore, have to be taken into consideration when it comes 
to the exact meaning of waste.

Pursuant to the EU Waste Framework Directive, the definition of a 
by-product is any substance or object resulting from a production process, 
the primary aim of which is not the production of that item if the following 
conditions are met: 
• further use of the substance or object is certain; 
• the use can happen directly without any further processing other than 

normal industrial practice;
• the substance or object is produced as an integral part of the produc-

tion process; and 
• further use is lawful. Lawful use of a by-product requires fulfil-

ment of all relevant product, environmental and health protection 
requirements.

The separation of hazardous waste from normal waste is an important part 
of the waste regulation. The EPA and the Statutory Order on Waste cover 
both categories.

Whereas the Danish Environmental Protection Agency sets out the 
overall framework for waste management, the municipalities decide how 
to organise local waste systems where the waste is produced close to busi-
nesses and citizens.

In Denmark, large amounts of waste are recycled in order to reduce 
resource consumption, and a great proportion of the energy in the remain-
ing waste is utilised through incineration, except for a small amount that 
has to be sent to landfills. As from 2010, the industrial sector dealing with 
reusable commercial waste sorted at the waste source was opened up to 
allow all businesses to choose which facility should recycle their waste.

During renovations, etc, of a building or installation the entrepre-
neur must prior to commencement of the work screen the building for the 

presence of PCB materials. If the entrepreneur ascertains the presence of 
PCB materials during the screening, the entrepreneur must report it to the 
local authority in writing. Waste containing PCB must be treated at a recy-
cling plant or deposited depending on the PCB levels in the waste.

5 Regulation of air emissions

What are the main features of the rules governing air 
emissions? 

The regulation of air emissions is governed by the EPA, which contains 
general rules regarding air emissions. According to the EPA, the Danish 
Minister for the Environment and Food has published a number of rules 
on the reduction of air pollution in order for Danish legislation to meet 
international obligations, including the implementation of the IED. The 
purpose of the IED is to prevent and limit air, water and soil pollution. A 
central element in the IED is that the authorities must require the relevant 
enterprises to use the best available technologies for pollution prevention 
(see question 2).

Air pollution from industrial entities is mainly regulated by the author-
ities issuing environmental permits to the enterprise in question or by 
making enforcement orders requiring the enterprise to reduce its emis-
sions. Enterprises, plants or activities regulated by the EPA (see question 
2) will need prior approval of their polluting air emissions. Decisions of 
approval are made by the local council or (for some major enterprises) by 
the Environmental Protection Agency. 

The conditions of an approval often include threshold limiting values 
for polluting air emissions. The limiting values are mainly defined accord-
ing to statutory orders and guidelines issued by the Danish Environmental 
Protection Agency. While the guidelines are not binding, the authorities 
should always base their actions on them when setting requirements for 
emissions of substances from an installation.

The standards for air quality as contained in the Air Quality 
Framework Directive (Directive 96/62/EC) also apply in Denmark, as does 
the Air Quality Directive (Directive 2008/50/EC), which was implemented 
in Danish legislation by the statutory order on assessment and control of 
air quality.

Danish legislation on energy efficiency in buildings is widely based 
on EU legislation, namely the Energy Performance of Buildings Directive 
(Directive 2010/31/EU). The Energy Performance of Buildings Directive 
is implemented in Danish legislation with the Act on promotion of energy 
savings in buildings. This Act is followed up by three statutory orders on:
• the inspection of ventilation and air conditioning systems in buildings; 
• the energy labelling of buildings; and
• the inspection of boilers and heating installations in buildings.

Large combustion plants must comply with the IED with respect to limits 
of emission for air contaminants and self-control. These demands have 
been implemented in Danish legislation by issuing a statutory order on 
large combustion plants. The statutory order applies to combustion plants 
with a rated thermal input of 50MW or more. Depending on the type of 
emission, Annex I and Annex II to the statutory order contain specific lim-
its of air emission that shall be observed.

The Danish CO2-quota Registry ensure the accurate accounting of 
CO2 allowances and keep track of the ownership of CO2 allowances held 
in electronic accounts in the registries.

The Energy Efficiency Directive (2012/27/EU) is implemented in 
Denmark by various statutory orders requiring energy audits of all new 
buildings larger than 60m2 and that valid audit reports be presented by the 
seller of existing buildings when such buildings are sold.

6 Protection of fresh water and seawater

How are fresh water and seawater, and their associated land, 
protected?

Freshwater ponds and lakes are not subject to any requirements regard-
ing ownership. The ownership normally follows land ownership. However, 
ownership of waters does not include the right to decide on the use of 
water. Such right is based on public law (the Watercourse Act). Rights to 
make other arrangements as regards the water are also governed by public 
law (eg, the Planning Act, the Nature Protection Act and the Water Supply 
Act). The authorities responsible for water ponds and lakes are either the 
local councils or the Danish Agency for Water and Nature Management.
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The regulation of wastewater is based on the EPA, which lays down 
general protection rules against pollution of groundwater and surface 
water. Further, the Minister for the Environment and Food has issued a 
number of statutory orders, among which the most important is the statu-
tory order on approvals for emissions of wastewater.

In 2003 the Act on Environmental Objectives was passed by the Danish 
parliament. The Act on Environmental Objectives is part of the Danish 
implementation of the Water Framework Directive (Directive 2000/60/
EC). It divides Denmark into four different water districts and sets out the 
framework for the protection of surface water and groundwater. Each of 
the four districts must have its own river basin management plan regard-
ing the improvement of the conditions in lakes, inlets and watercourses, 
including a plan to ensure cleaner water. The first generation of river basin 
management plans was revoked in 2012 and declared null and void by the 
Environmental Board of Appeal. A revised edition of the river basin man-
agement plans was enacted on 30 October 2014. The municipalities have 
prepared action plans on how to meet the objectives set out by the plans. 
The second generation river basin management plans have been pub-
licised on 27 June 2016. The second generation river basin management 
plans are regulated by the Danish Water Planning Act and statutory orders 
issued under this Act.

Protection of seawater is regulated by the Danish Act on the Protection 
of the Marine Environment. The Act governs the movement of Danish and 
foreign vessels in Danish territory in relation to international treaties and 
rules regarding jurisdiction. The Act bans the dumping of materials and 
liquid substances into the sea.

7 Protection of natural spaces and landscapes

What are the main features of the rules protecting natural 
spaces and landscapes? 

The landscape is primarily protected by the Danish Planning Act, which 
divides areas into urban and rural zones and summer cottage areas. A num-
ber of activities in the open country require approval (eg, the establishment 
of businesses in a rural zone).

Nature is primarily protected by the Nature Protection Act, which con-
tains rules on building and conservation lines, the protection of certain 
landscape elements (such as beaches, lakes, streams and forests, etc), con-
servation regulation and biotope protection against changes to lakes and 
marshes, moors, beach meadows, etc. Exemption is possible in connection 
with biotope protection. The local authorities and the Nature Protection 
Agency ensure that the nature protection legislation is complied with (for 
instance, in connection with the issue of planning permission and environ-
mental approval of the establishment or expansion of, or changes to, ani-
mal husbandry and large industrial undertakings).

In addition, the Habitat Directive (Directive 92/43/EEC) is very 
important to the protection of areas in Denmark, and it provides special 
protection for certain international nature reserves. The main cornerstone 
of the Directive is the protection of areas set out in article 6(3), which 
implies that all new plans and projects must be subject to an assessment 
of their implications on such international nature reserves. The Directive 
has been implemented through a vast number of acts and statutory orders.

8 Protection of flora and fauna species

What are the main features of the rules protecting flora and 
fauna species? 

The overall protection of species in Denmark is made up of the Habitat 
Directive’s rules on the protection of species, which have been imple-
mented though several Danish acts and statutory orders. The Directive, 
among others, provides the basis for the so-called Natura 2000 network 
of nature protection sites. The Habitat Directive’s provisions on the pro-
tection of species introduce, among other things, a prohibition against 
deterioration or destruction of breeding sites or resting places. Moreover, a 
number of animal and plant species are protected.

The rules on the protection of animal and plant species are important 
to industrial undertakings and farms in connection with applying for envi-
ronmental permits and planning permissions, and due to said protection, 
a permit may be subjected to special terms or a certain activity may be 
rejected.

9 Noise, odours and vibrations

What are the main features of the rules governing noise, 
odours and vibrations? 

Noise, odours and vibrations are regulated either by the environmental 
permit of the company in question or, if such permit is not required for the 
company, by the authorities issuing enforcement orders requiring the com-
pany to reduce its emissions, vibrations or both, according to the general 
rules in the EPA. Guidelines regarding noise, odour and vibrations issued 
by the Danish Environmental Protection Agency are used by the munici-
palities when issuing permits; however, the guidelines are not binding.

There are different indicative thresholds regarding noise, depending 
on the time of day and on the area and also the kind of noise in question. 
There are different thresholds for trains, roads, aircraft, ferries and enter-
prises. For enterprises in industrial neighbourhoods, 70dB is accepted dur-
ing all hours of the day. In areas with mixed residential and commercial 
buildings, indicative thresholds are lowered from 55dB to 45dB in the even-
ing and 40dB during the night time. The guiding limit values for vibrations 
are 75dB in residential areas, 80dB in mixed areas and 85dB in commercial 
areas.

Whether an odour represents a nuisance generally depends on param-
eters such as intensity, frequency and duration. In addition thereto, the 
extent of odour nuisance depends on the individual human perceiving 
the smell. With respect to odours that are not environmentally damaging, 
the threshold value is thus defined as a concentration of odours by which 
50 per cent of a panel of odour experts can perceive odour in a sample 
whereas the remaining 50 per cent cannot. In order to align the samples, 
general demands apply to the method of measurement as well as the com-
position of the panel.

10 Liability for damage to the environment

Is there a general regime on liability for environmental 
damage?

The Act on Liability for Environmental Damage governs the liability for 
environmental damage occurred after 1 July 1994. According to the Act, 
strict liability applies to environmental damage caused by certain types of 
activities listed in an appendix to the act.

Environmental damage caused by other types of activities is judged 
on the basis of whether or not the damage has been caused by negligence.

Furthermore, the Environmental Liability Directive (Directive 
2004/35/EC) was implemented in Denmark on 1 July 2008.

It should also be noted that it is a general principle of Danish law that 
the authorities may issue a notice ordering the polluter to clean up any pol-
lution; ‘the polluter’ being the individual or legal entity that has carried out 
the activity causing the pollution (see question 3).

11 Environmental taxes

Is there any type of environmental tax? 

Environmental taxes can be divided into three general groups:
• taxes on environmentally harmful products involved in consumption 

or manufacturing (examples of environmentally harmful products 
include pesticides and insecticides, which pollute the water table, CFC 
gases (freon), which damage the ozone layer and HFC gases (green-
house gases), which increase the greenhouse effect);

• taxes on the discharge of pollutants (examples of taxes on the dis-
charge of pollutants are the wastewater tax and carbon dioxide tax); 
and 

• taxes on scarce resources (examples of taxes on scarce resources are 
taxes on water and raw materials).

Danish export companies are exempted from the tax so as not to put them 
at a disadvantage in the market and in the competition with foreign com-
petitors, and also to avoid double taxation. If a company has already paid 
the tax, it is repaid, and if the company has not yet paid the tax, it is not 
levied. Therefore, double taxation generally does not occur with respect to 
environmental taxes.
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Hazardous activities and substances 

12 Regulation of hazardous activities 

Are there specific rules governing hazardous activities? 

The main regulation of environmentally hazardous activities is Part 5 of 
the EPA regarding environmental permits. A permit is required for com-
mencement of the activities covered by the EPA as well as for any changes 
resulting in increased contamination.

The categories of activities subject to the approval system are listed 
in annexes 1 and 2 to Statutory Order No. 514/2016. The Minister for the 
Environment and Food is empowered to amend the annexes, which is done 
at regular intervals. Among the industries required to hold a permit are the 
manufacturing of steel and metal, the processing of raw materials, chemi-
cal and biological fabrication, production of heat and power, airfields, ani-
mal husbandry, and disposal and recycling of waste. Statutory Order No. 
669/2014 contains provisions that implement part of the IED (see question 
2).

The powers of the approving authorities are divided between the 
local councils and the Environmental Protection Agency, the latter hav-
ing the powers regarding the companies marked with an (s) in annexes 1 
and 2. The supervising authority is the same as the approving authority. If 
an enterprise fails to comply with the permit conditions, the supervising 
authority may issue an injunction against the continuance of the activities. 
If an operative order or a prohibition is not complied with, the supervising 
authority may take measures at the expense of the responsible party.

13 Regulation of hazardous products and substances

What are the main features of the rules governing hazardous 
products and substances?

Hazardous products and substances are heavily regulated in Denmark at 
the national, European and international level.

The chemical sector is regulated by the Danish Act on Chemical 
Substances and Products. The objective of the Act is to prevent effects 
on the environment and the health of the population when chemical sub-
stances and products are manufactured, sold and disposed of. The Act 
includes all substances and products branded in Denmark.

In accordance with the Act, more than 50 statutory orders have been 
issued, banning or limiting the use of various substances. The orders refer 
to the list of dangerous substances in Regulation (EC) 1272/2008 on clas-
sification, labelling and packaging of substances and mixtures. The most 
important order in Denmark is Statutory Order No. 1075/2011 regarding 
classification and packaging, etc, of dangerous products and substances.

All packaging containing a chemical substance or product classified as 
dangerous must carry a danger label. If a chemical product has been man-
ufactured in Denmark, the manufacturer is responsible for that product. 
If the product has been imported into Denmark, the importer is respon-
sible. As a general rule, only chemists and retailers with permission from 
the Danish Environmental Protection Agency may sell highly toxic or toxic 
substances or products to the general public.

At the EU level, the REACH Regulation (EC 1907/2006), including 
amendments, is the most important piece of the legal framework. REACH 
(regulation, evaluation, authorisation and restriction of chemicals) came 
into force on 1 June 2007. A Danish REACH helpdesk has been established 
by the Danish Ministry of the Environment and Food providing advice to 
companies and other stakeholders on their obligations under REACH.

On a global level, Denmark is, for instance, party to the UNEP/
FAO PIC Convention (Rotterdam Convention) on the Prior Informed 
Consent Procedure for Certain Hazardous Chemicals and Pesticides 
in International Trade and the POP Convention on Persistent Organic 
Pollutants.

14 Industrial accidents

What are the regulatory requirements regarding the prevention 
of industrial accidents?

The Seveso Directive on the control of major-accident hazards involv-
ing dangerous substances has been implemented in Danish legislation 
by Danish Risk Statutory Order No. 372/2016. The Seveso Directive III, 
2012/18/EU, replaces the Seveso Directive II, 96/82/EC, and entered into 
force on 13 August 2012. The replacement is due to new chemical legisla-
tion in the EU, which must be implemented in the legislation of the EU 
member states, including Denmark. 

The Statutory Order regulates the prevention of major-accident 
hazards in and around industrial facilities and storage containing dan-
gerous substances; the order also regulates how the consequences of major- 
accident hazards may be reduced. The responsibilities of the operator are 
described in the executive order and include duties to file security reports, 
report on incidents and to have a plan for measures to be taken in the event 
of an accident.

The Environmental Liability Directive (Directive 2004/35/EC), which 
was implemented on 1 July 2008, stipulates that an operator must advise 
the controlling authority if the operation causes significant pollution or 
at least an imminent risk thereof and try to minimise or prevent further 
pollution.

The health and safety of employees is governed by the Danish 
Working Environment Act. This Act provides framework provisions that 
are specified by the Danish Working Environment Authority in statutory 
orders and guidelines describing how to arrange a workplace and how to 
deal with certain substances and chemicals characterised as hazardous or 
dangerous, among these are the Statutory Order No. 370/2016 on control 
of the working environment in major-accident hazards involving danger-
ous substances. 

Industrial accident insurance is mandatory and the employer is, in 
general, the first person required to report an accident to the authority, 
whether it is an environmental accident or a personal injury.

Environmental aspects in transactions and public procurement

15 Environmental aspects in M&A transactions

What are the main environmental aspects to consider in M&A 
transactions?

In relation to M&A transactions, the main environmental areas of focus 
are, in general:
• planning law (including environmental impact assessment);
• environmental permits;
• production (focus on chemicals used in production or sold);
• waste and wastewater permits;
• pollution of soil;
• green reports from the company and eco-labels; and
• environmental insurance.

Of general interest are production facilities and properties included in the 
transaction. Issues such as planning law, soil, waste and wastewater should 
always be examined in relation to buildings and land (real estate). It is also 
necessary to verify that the target of the transaction holds all environmen-
tal permits, etc, necessary to conduct business.

From an environmental liability perspective regarding soil pollution, 
a distinction should be made between the acquisition of shares and of 
assets. If a company is taken over by a sale of shares, the corporate entity 
remains unchanged and the liability is, therefore, transferred together with 
the shares. On the other hand, if a production entity is bought by way of an 
asset purchase the buyer will not take over any liability, and the liability 
will remain with the legal entity selling the assets. However, investigations 
should always be carried out to ensure that any pollution is disclosed and to 
ensure that the acquiring company will not be held liable for any pollution 
that occurred prior to the acquisition (see question 3).

16 Environmental aspects in other transactions

What are the main environmental aspects to consider in other 
transactions?

In real estate transactions, due diligence of soil pollution and planning 
issues will be of particular interest. In transactions regarding financing, 
environmental due diligence will in general be similar to due diligences 
in an M&A transaction. Regarding transactions related to bankruptcy, a 
mortgagee who takes over a bankrupt company without continuing the 
operation cannot be ordered to remediate the pollution. However, a bank-
ruptcy estate that continues the operations can be ordered to remediate the 
pollution.
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17 Environmental aspects in public procurement 

Is environmental protection taken into consideration by public 
procurement regulations?

The Public Procurement Directive (Directive 2014/24/EU) was imple-
mented into Danish law by the Danish Public Procurement Act with 
effect from 1 January 2016. Furthermore, the Utilities Directive (Directive 
2014/25/EU) and the Concessions Directive (Directive 2014/23/EU) were 
both implemented directly by order by 1 January 2016. These regulations 
contain authorisation for contracting authorities to take environmental 
interests into consideration when offering a contract in a tender procedure, 
but the public procurement rules establish no obligation to do so.

The basic conditions for taking environmental interests into account 
are that the environmental requirements are:
• related to the subject matter of the contract (ie, related to the specific 

purchased goods, services or works) or related to the execution of the 
contract;

• in compliance with the fundamental principles of EU law, in particular 
the principles of non-discrimination, equal treatment, proportionality 
and transparency; and

• clearly stated in the tender documents and the tender notice.

In principle, environmental interests can be taken into account in all 
phases of a tender procedure. Thus, environmental interests can be taken 
into account:
• in the specification of requirements (the technical specifications);
• as a ground for exclusion;
• as a selection criterion;
• as an award criterion; and
• as a condition for the execution of the contract.

Thus, a contracting authority can include environmental interests in the 
technical specifications (ie, the required quality of the purchase). For 
example, in planning construction works there can be a goal of low energy 
consumption in the use of the buildings. Furthermore, the contracting 
authority can require that the candidate or tenderer has a specific environ-
mental label. The environmental label is any document or certificate or any 
attestation confirming that works or supplies, services, processes or proce-
dures comply with the stipulated label requirements. 

Furthermore, environmental interests may be taken into account as a 
ground for exclusion. Pursuant to the voluntary exclusion ground in sec-
tion 137(1)(i) of the Danish Public Procurement Act, contracting authori-
ties can exclude candidates or tenderers if the authority can prove that 
the candidate or tenderer has ignored obligations in force in the field of 
environmental law under EU law, national law, collective agreements or 
the obligations under environmental law deriving from conventions stated 
in Annex X to Directive 2014//24/EU. Pursuant to the preparatory works, 
the authority can prove a violation by a final judgment by the courts or by 
arbitration, or by experience from the authority itself or others etc. If a con-
tracting authority has stated in the contract notice that section 137(1)(i) of 
the Danish Public Procurement Act applies, the authority is obligated to 
exclude the candidate or tenderer if they are in violation hereof. However, 
the candidate or tenderer can provide sufficient documentation that the 
candidate or tenderer is reliable (self-cleaning). Furthermore, the exclu-
sion period cannot exceed two years from the time of the violating act. The 
orders implementing the Utilities Directive and the Concessions Directive 
stipulate that section 137 of the Danish Public Procurement Act is applica-
ble to the usage of both directives. 

Environmental interests may also be taken into account in the selec-
tion criteria. For example, if a contracting authority is offering a contract on 
the handling of environmental waste, the authority may take the tenderers’ 
skills and experience with corresponding tasks into account, when decid-
ing which undertakings are allowed to submit a tender. 

Moreover, contracting authorities can take environmental interests 
into account when awarding the contract, if the authority has chosen the 
award criterion ‘best price-quality ratio’. The contracting authority can, for 
example, lay down a sub-criterion called ‘CO2-emission’ in a contract con-
cerning the transportation of waste. The sub-criterion must be so specific 
that all tenderers are able to understand the criterion and be so measurable 
that the degree of fulfilment of the criterion can be verified. Furthermore, 
when a contracting authority chooses the award criterion ‘costs’ or ‘best 
price-quality ratio’, the authority can base costs on life cycle costs where 
costs attributed to external environmental effects are included. Pursuant to 

section 168 of the Danish Public Procurement Act, the contracting author-
ity is obligated to publish the method applied in the assessment of costs 
related to external environmental effects.

Finally, environmental interests can be taken into account when lay-
ing down the conditions for the execution of the contract. The purpose will 
typically be to make the supplier safeguard environmental interests that 
would not otherwise be safeguarded. For example, the contracting author-
ity can require that the supplier of certain goods takes back and reuses the 
product packaging of those goods. Such requirements cannot be imposed 
on the supplier in general. They can be imposed only on the supplier for the 
execution of the specific contract.

Environmental assessment

18 Activities subject to environmental assessment 

Which types of activities are subject to environmental 
assessment? 

An environmental impact assessment (EIA) is required in connection with 
some applications for planning approval of developments and particular 
projects.

The Danish provisions on EIAs are contained in the Planning Act, and 
the Act is supplemented by Statutory Order No. 957/2016 on environmen-
tal impact assessments. According to these rules, an EIA is connected to 
the planning process at town planning level. 

An EIA is required in relation to numerous activities (eg, production of 
energy, exploration and exploitation of natural resources, farming, forestry, 
aquaculture, the chemical industry, the food industry and infrastructure).

The above-mentioned rules do not apply to large development pro-
jects such as bridges, highways and the Copenhagen Metro, etc, which are 
approved in accordance with legislative acts passed by the parliament. The 
EIA procedure in such cases is part of the preparation of the bill by the rel-
evant ministry and by the parliament, as the assessment is carried out in 
connection with the preparation and in consideration of the relevant act on 
the specific project.

19 Environmental assessment process

What are the main steps of the environmental assessment 
process? 

The requirement of an EIA entails an obligation to carry out the assess-
ment in accordance with the relevant legislation. The provisions in the 
Danish Planning Act are supplemented by Statutory Order No. 957/2016 
and Guideline No. 9339/2009.

As a main rule, the municipality is the governing authority in relation 
to an EIA.

The project owner must notify the municipality about the project. The 
project must not commence before the municipality has confirmed in writ-
ing that the project does not require an EIA. Before an EIA is conducted, a 
screening is carried out to determine whether it is in fact necessary to make 
a full assessment.

Before initiating projects requiring EIAs, an EIA permit must be 
obtained from either the municipality or the Environmental Protection 
Agency, depending on the scope of the project.

Complaints regarding the EIA may under certain circumstances be 
filed with the Environmental Board of Appeal.

Regulatory authorities

20 Regulatory authorities

Which authorities are responsible for the environment and 
what is the scope of each regulator’s authority?

The superior authority responsible for the environment is the Danish 
Ministry of the Environment and Food, which administers the environ-
mental policy in Denmark and is in charge of drafting environmental leg-
islation. Five agencies operate under the Ministry of the Environment and 
Food: the Environmental Protection Agency, the Danish Geodata Agency, 
the Danish Agency for Water and Nature Management, the Danish Nature 
Agency and the Danish Agrifish Agency. Furthermore, the Environmental 
Board of Appeal is an independent entity linked to the Ministry. The Board 
of Appeal handles complaints submitted under the Danish environmental 
regulations (see question 1).
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Update and trends

Revision of the Danish Planning Act
One of the visions of the Danish government formed in the summer 
of 2015 is to achieve better conditions for growth in Denmark. It has 
taken many political discussions, but a draft revision of the Planning 
Act is expected to be presented in the autumn of 2016 and the 
revised act to enter into force in January 2017.

Environmental Board of Appeal to be split into two boards of 
appeal
As part of the government’s focus on better conditions for growth, 
a draft act on creating two new environmental boards of appeal was 
presented in August 2016. The existing Board of Appeal is expected 
to be split up into these two new boards of appeal by 1 February 
2017; one focusing solely on cases regarding planning legislation and 
one focusing solely on cases regarding environmental and nature 
legislation.

There are several central acts administered under the Environmental 
Protection Agency, including the EPA, the Soil Contamination Act (SCA) 
and waste legislation. The Danish Geodata Agency produces and publi-
cises maps and geological data for authorities, businesses and citizens. The 
Nature Agency most importantly administers the Nature Protection Act 
and the Planning Act. An important task for the Danish Agency for Water 
and Nature Management is implementing the river basin management 
plans (see question 6) and water legislation. The Danish Agrifish Agency 
administers the legislation related to environmental aspects of agricultural 
production.

The local government reform in 2007 has resulted in a division of 
responsibilities in the environmental area between the state, regions and 
municipalities in Denmark. The Ministry is responsible for the research and 
administrative tasks within the area of planning and environmental protec-
tion. The regions are responsible for preparing regional development plans 
and for carrying out special tasks within the areas of soil contamination and 
mineral resources.

The municipalities are responsible for supervision of other enterprises 
and carry out the majority of specific regulatory tasks aimed at the public. 
A bill, which entered into force on 1 July 2014, moved the regulatory com-
petence from the municipalities to the government and the region with 
respect to the Danish Act on Raw Materials.

21 Investigation

What are the typical steps in an investigation? 

An investigation may be carried out as part of an ordinary inspection visit 
by the supervisory authority. However, the investigation may also be based 
on knowledge or suspicion of a breach of an operator’s permit. Normally, an 
inspection visit must be announced in advance by the supervisory authority, 
giving two weeks’ notice. However, investigations may be carried out with-
out prior notice if the circumstances indicate that a warning will counter the 
purpose of the investigation.

Investigations by request of the operator are possible and do also take 
place.

In the investigation process, matters such as the operator’s wastewater, 
air pollution, emission of noise, waste disposal, etc, are subject to an evalua-
tion. If any negligence or breach of a permit or environmental law in general 
is discovered, the supervisory authority will issue injunctions, prohibitions, 
or both, requesting the operator to ensure that the enterprise is operating in 
accordance with applicable legislation and pemits.

The general rules of investigation are supplemented by special legis-
lation regarding access to private property, e.g. Sections in the Act on Soil 
Pollution and in and the EPA. If deemed necessary, the supervisory authori-
ties may – without prior notice – thus access public as well as private prop-
erty, locations and transportation services in order to investigate. As part 
of the investigation, the supervisory authorities are entitled to take sam-
ples, photographs, copies of documents and other objects relevant to the 
investigation.

A party to a notice of investigation may object to the decision of carrying 
out the investigation. If the investigation is carried out despite the objection, 
the authorities are obliged to provide the objecting party with a written rea-
soned opinion for upholding the decision no later than at the date and time 
of carrying out the investigation. In the event that it is deemed necessary to 

carry out an investigation without prior notice, a written reasoned opinion 
is always required.

22 Administrative decisions

What is the procedure for making administrative decisions? 

As a fundamental principle of Danish administrative law, parties have a 
right to be heard before an authority makes a decision. This means that 
the authority must request and consider the party’s opinion and arguments 
while the case is pending. In addition, the party is entitled to access docu-
ments in the case. Finally, the authority has a duty to provide guidance in 
consideration of the case.

There is no legislation in Danish administrative law governing what 
types of evidence can be submitted by the parties; however, it is assumed 
that the rules of evidence developed by civil case law offer guidance. Any 
evidence that a party finds relevant to the case may, therefore, as a general 
rule be presented to the authorities. 

The administrative authorities are bound by the inquisitorial principle. 
This means that the authorities are obligated to gather information regard-
ing all relevant aspects of the case, review it and base the administrative 
decision on such information.

Due to the nature of the area, authorities can initiate self-help actions in 
cases of material pollution or risk thereof, and the administrative principles 
in these cases must yield to the purpose of environmental law.

23 Sanctions and remedies

What are the sanctions and remedies that may be imposed by 
the regulator for violations? 

If a breach of environmental law has been identified, a range of sanctions is 
available to the supervisory authority. As a starting point, the authority will 
normally choose one or more of the administrative sanctions mentioned 
above (see question 21).

If an operator of an entity does not comply with issued injunctions, the 
authorities may report the breach to the police, who will eventually file a 
criminal lawsuit conducted by the Public Prosecutor.

The normal reaction in a criminal case is a fine being imposed, the 
level of which depends on the severity of the breach. As a general rule, the 
offender should not benefit from the breach of law and, according to the 
EPA, any financial gain resulting from a breach of environmental law may, 
therefore, also be confiscated.

Under certain severe conditions the courts may sanction deprivation of 
the right to carry on activities requiring an environmental permit.

Individuals as well as legal entities may be sanctioned. In most cases 
the legal entity will, as operator of the activity or enterprise, be subject to 
the sanction.

In cases of serious breach caused by gross negligence or intent, the 
EPA and the Danish Penal Code both provide for imprisonment of up to six 
years. Cases regarding imprisonment are extremely rare.

24 Appeal of regulators’ decisions

To what extent may decisions of the regulators be appealed, 
and to whom? 

In most cases decisions made by the regulators may be appealed to the 
Environmental Board of Appeal, depending on the legislation on which 
the decision is based. The access to appeal to the Environmental Board of 
Appeal was changed with the Environmental Board of Appeal reform of  
29 May 2012. The complaint is still heard by the Board. However, before the 
complaint is filed with the Board of Appeal, the complaint must be filed digi-
tally with the regulator that made the decision, which must be done within 
four weeks after the decision was communicated. The regulator is required 
to reconsider the decision made. If the regulator maintains the decision, the 
regulator must then digitally file the complaint with the Board of Appeal 
within three weeks from the time limit for the complaint. The regulator must 
then send the complaint together with the decision, documents of impor-
tance for the case and the regulator’s reasoned opinion. The reasoned opin-
ion must also be sent to other parties involved in the case, who have three 
weeks to submit their comments on the reasoned opinion. As a main rule 
the Board of Appeal is bound by the inquisitorial procedure principle. This 
means that the Board of Appeal is obligated to gather information regarding 
all relevant aspects of the case, review it, and base the administrative deci-
sion on such information. However, the Environmental Board of Appeal is 
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authorised to limit its review of decisions to the matters complained about, 
which is a deviation from the inquisitorial procedure principle.

In most cases, decisions made by the Board of Appeal can be appealed 
to the district courts within six months of the decision being made. Cases 
related to the SCA may, however, be appealed within 12 months.

Judicial proceedings

25 Judicial proceedings

Are environmental law proceedings in court civil, criminal or 
both? 

As mentioned in our answer to question 24, non-compliance with environ-
mental law may give rise to both civil and criminal proceedings. Denmark 
does not have administrative courts as such. However, the administra-
tive system in Denmark does allow an administrative appeal to a higher 
authority. 

It is not a requirement to make use of an administrative recourse prior 
to bringing the matter before the courts of law, unless otherwise expressly 
provided by law. Most cases and proceedings before the courts take place in 
civil courts and are related to the validity of issued administrative decisions. 
However, cases regarding breach of environmental legislation are also, in 
some but not all cases, brought before the criminal courts (see question 23).

26 Powers of courts

What are the powers of courts in relation to infringements of 
environmental law? 

The decisions of the courts are binding on the parties involved in the case. 
In cases of non-compliance with a court’s decision, enforcement is possible 
according to the Danish Administration of Justice Act, section 478. 

If a company or a person is found guilty of breach or infringement of 
environmental law, the most common penalty is a fine. In cases of serious 
breach the penalty may be imprisonment, deprivation of the right to carry 
on activities requiring an environmental permit according to the EPA, or 
both (see question 23).

27 Civil claims

Are civil claims allowed regarding infringements of 
environmental law?

Infringements and breaches of environmental law may result in civil claims 
and claims regarding payment for indemnity or breach of contract. Civil 
claims for damages may be based on contracts or of a non-contractual 
nature.

Liability under Danish environmental law is based on the rules of negli-
gence. This means that the party causing the damage must have acted neg-
ligently to become liable for any financial damages. However, a regime of 
strict liability applies for pollution deriving from certain activities covered 
by the Act on Liability for Environmental Damage, section 3. Civil claims 
may be based on said Act.

28 Defences and indemnities

What defences or indemnities are available? 

The possible defences depend on the particular environmental regime. 
Under Danish law, the general rule is that liability is based on the rules 
of negligence that are developed by case law. Therefore, in some cases a 
defence might be that negligence has not been proven.

In some areas of environmental regulation, strict liability applies, 
leaving the question of negligence irrelevant. In such cases, the relevant 
defences could, for instance, be compliance with an environmental permit 
condition or fault on the part of the supervisory authority.

If more than one person is responsible for environmental damage, 
the defendant may be entitled to claim compensation from the other 
person responsible for the damage, while the apportionment of liability 
between two or more responsible persons is, in most cases, irrelevant for 
the claimant.

29 Directors’ or officers’ defences

Are there specific defences in the case of directors’ or officers’ 
liability? 

If a company has caused environmental damage, the company as a legal 
entity will be liable. The directors or officers will generally not be liable. 
Personal liability will only apply in situations where, according to Danish 
liability standards, the CEO or the board of directors is subject to liabil-
ity. Such cases are not very common in Denmark, and personal liability for 
directors or officers of the company will only be relevant in very few cases.

Criminal compliance programmes are not used in Denmark.

30 Appeal process

What is the appeal process from trials? 

In 2008, a reform of the Danish court system was adopted into the Danish 
Administration of Justice Act. According to the amendment, all cases must 
be brought before one of the 24 district courts across the country pursuant 
to the rules on jurisdiction.

The Danish system of justice is based on the two-tier system. This 
means that an appeal against a judgment from a district court can be lodged 
with one of the two Danish High Courts (ie, the Eastern and Western High 
Courts). The time within which an appeal against a district court judgment 
must be lodged is four weeks.

An appeal to the Supreme Court as a third instance can only be 
brought with the permission of the Danish Appeals Permission Board. 
However, some cases can be filed with one of the district courts along with 
a request for the case to be referred to one of the High Courts. If referral 
is granted, an appeal to the Supreme Court is possible without permission 
from the Danish Appeals Permission Board. In order to be referred to the 
High Courts, the case must be of general public importance. The time limit 
for an appeal from the High Courts to the Supreme Court is four weeks.

Håkun Djurhuus djur@bechbruun.com 
Mark Villingshøj Nielsen mvni@bechbruun.com

Langelinie Allé 35
2100 Copenhagen
Denmark

Tel: +45 7227 0000
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International treaties and institutions

31 International treaties

Is your country a contracting state to any international 
environmental treaties, or similar agreements? 

Denmark is a member of the European Union and is, therefore, bound 
by European environmental regulations (eg, the European Community 
Regulation on chemicals and their use (REACH, EC 1907/2006)).

Moreover, Denmark is a party to a number of international conven-
tions, primarily United Nations conventions. Among the most important 
international conventions are:
• the 2001 Stockholm Convention on persistent organic pollutants;
• the 1998 Rotterdam Convention regulating the procedure for import 

and export of certain hazardous chemicals and pesticides in connec-
tion with international trade;

• the Vienna Convention and the Montreal Protocol from 1987 concern-
ing the use of ozone-depleting substances;

• the Basel Convention from 1989 relating to, among other things, the 
ban on the export of hazardous waste from OECD countries to non-
OECD countries;

• the International Convention for the Prevention of Pollution from 
Ships (MARPOL) from 1983; and

• the 1979 Geneva Convention on long-range transboundary air 
pollution.

Finally, the Aarhus Convention from 1998 deals with the environmental 
rights of citizens.

32 International treaties and regulatory policy

To what extent is regulatory policy affected by these treaties?

These conventions directly affect the policy of the Danish parliament. 
Danish regulations must comply with the limitations set out in the conven-
tions. Therefore, Danish environmental law will be in accordance with the 
duties imposed by the international conventions. Many conventions are 
framework regulations setting out general requirements and leaving the 
implementation to national regulators. Many international conventions 
have been incorporated into Danish legislation.
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Legislation

1 Main environmental regulations

What are the main statutes and regulations relating to the 
environment?

The most important legal instrument is the Constitution of the Dominican 
Republic, which mandates the preservation and protection of the environ-
ment and natural resources, and grants the right to sustainable use of the 
environment and natural resources.

The Environmental and Natural Resources Law No. 64-00 (the 
Environmental Law), enacted in 2000, establishes the basic principles of 
environmental protection, management and use of natural resources, and 
the civil and criminal liabilities and penalties.

Additionally, there are other legal instruments that complement the 
Environmental Law, such as: the Protected Areas and Biodiversity Law No. 
202-04, and the technical rules approved by the Ministry of Environment 
and Natural Resources pertaining to air quality protection, water disposal, 
forestry management, solid waste management, toxic waste manage-
ment, noise controls, water quality and labelling for hazardous substances, 
among others.

2 Integrated pollution prevention and control

Is there a system of integrated control of pollution?

According to the Environmental Law, pollution is considered as the intro-
duction of contaminants into the environment that may harm humans, 
flora and fauna and diminish or degrade the quality of the atmosphere, 
water, soil or other natural resources and goods. 

To prevent environmental pollution caused by human activity, the 
Ministry of Environment regulates all activities that may present a poten-
tial risk to the environment via an environmental permit. This permit 
allows the Ministry to enforce an environmental management and adap-
tation plan to avoid damage to the environment. Moreover, an environ-
mental authorisation describes all impacts that may be generated by the 
corresponding activity as well as all actions necessary to avoid further 
risks. Authorisations may only be issued by the Ministry of Environment 
and Natural Resources.

3 Soil pollution

What are the main characteristics of the rules applicable to soil 
pollution? 

The Environmental Law punishes any form of soil contamination in 
Dominican territory. Any individual or corporation that uses chemi-
cals in its operations is required to request an authorisation from the 
Environmental Ministry. Moreover, the General Rule on Water and 
Disposal Control includes the levels and parameters of contamination 
allowed for different industries, which is subject to supervision by the cor-
responding authorities. 

As for clean-up obligations, individuals or companies responsible for 
an activity that causes soil degradation have the obligation of compensat-
ing for damages. If it is not possible to determine who caused the damage, 
the compensation process might be carried out by the Dominican govern-
ment with national funds from the Environmental Ministry’s budget.

The Dominican Constitution does not permit the enactment of laws 
with retroactive effect.

4 Regulation of waste 

What types of waste are regulated and how? 

The Ministry of Environment and Natural Resources issues regulations 
regarding environmental management for non-hazardous solid waste. This 
includes any material in solid, liquid or gas state resulting from any process 
of material extraction, transformation, fabrication or consumption. 

The regulation of non-hazardous waste complements the 
Environmental Law. The law defines hazardous waste as any substance, 
in any physical state, that has the potential to threaten the health of any 
organism.

The regulation for non-hazardous solid waste includes guidelines as to 
the precautions and requirements for handling certain types of waste, such 
as biomedical or nuclear waste. Some industries and special activities may 
also require an environmental authorisation that includes an approval for 
waste disposal.

In general, companies and individuals must protect, conserve, 
improve and use natural resources and the environment in a sustainable 
fashion. Everyone is required to eliminate non-sustainable production and 
consumption practices that undermine the reduction of waste.

5 Regulation of air emissions

What are the main features of the rules governing air 
emissions? 

The current air emission legal framework in the Dominican Republic is 
based on two main regulations, the Environmental Regulation on Air 
Quality and the Environmental Regulation on Control of Atmospheric 
Emissions from Fixed Sources.

The Environmental Regulation on Air Quality determines the maxi-
mum amount of pollutant concentration permitted. The regulation is 
applicable to industries, businesses, projects, services or any activity that 
may cause pollution and affect air quality. Its overall purpose is the protec-
tion of public health. This regulation establishes limits for certain types of 
pollutants, as indicated in the following table.

Pollutant Permitted limit Time period

SO2 (sulphur dioxide) 100 mg/m3 Annual

CO (carbon monoxide) 10.000 mg/m3 8 hours

Pb (Lead) 2.0 mg/m3 Annual

The Environmental Regulation on Control of Atmospheric Emissions from 
Fixed Sources determines the maximum permitted amount of atmos-
pheric emission from fixed sources. This acts as a compliance tool to satisfy 
the standards set by the Environmental Regulation on Air Quality. 

6 Protection of fresh water and seawater

How are fresh water and seawater, and their associated land, 
protected?

According to the provisions of the Dominican Constitution, water is part 
of the national patrimony. Generally, rivers, lakes, lagoons, beaches and 
coasts are considered public property and accessible to the public. The 
Dominican Constitution also stipulates that the law will set conditions to 
regulate water usage. 
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According to Law 305 dated May 23, 1968, the 60-metre coastal strip 
that runs parallel to the sea is considered part of the Nation’s public prop-
erty, and thus it can be accessible to the public. Similarly, there are regula-
tions governing the existence and protection of surface waters and coastal 
areas.

The Ministry of Environment and Natural Resources has established 
technical regulations, which include quality parameters and maximum use 
permitted. For example, the Regulation on Underground Water Quality 
and Discharge Control seeks to protect, conserve and improve the qual-
ity of natural water bodies, underground bodies of water, in particular, in 
order to guarantee the safety of its use and promote the preservation of 
adequate conditions for the development of ecosystems associated with 
water.

There are limits on the withdrawal and discharge of water and the 
percentage of effluent in relation to the receiving body of water, which are 
controlled by the Ministry. Moreover, controls are established depending 
on the particular conditions of the receiving body of water, its capacity to 
assimilate pollutants, yearly level variations and the characteristics of the 
water basins. 

7 Protection of natural spaces and landscapes

What are the main features of the rules protecting natural 
spaces and landscapes? 

The Environmental Law and Sectorial Law No. 202-04 on Protected 
Areas regulate protected areas in the Dominican Republic. In addition, 
Executive Order 571-09 has created new protected areas, which must also 
be considered.

Protected areas consist of plots of land or sea especially dedicated to 
the protection and preservation of significant elements of biodiversity and 
natural or cultural importance. 

The law contemplates six categories of protected areas whose 
objectives and uses corresponds to the categories established by the 
International Union for the Conservation of Nature (IUCN). These six cat-
egories are as follows: 
• the protection of certain characteristics such as scientific reserves (cat-

egory I);
• national parks (category II);
• natural monuments (category III);
• wildlife refuges (category IV);
• natural reserves (category V); and
• protected landscapes (category VI)

The Constitution and the Environmental Law stipulate that the Dominican 
government has the right to expropriate areas in order to preserve the envi-
ronment. If expropriated, the owners must be duly compensated for their 
property at fair market value.

Depending on the type of protected area, the law may restrict the 
use and activities within said protected areas. In this sense, every activ-
ity or construction to be made within the limits of protected areas must be 
approved by the Ministry of Environment and Natural Resources. 

8 Protection of flora and fauna species

What are the main features of the rules protecting flora and 
fauna species? 

The Dominican Republic is a signatory to the Convention on International 
Trade in Endangered Species of Wild Flora and Fauna (CITES), which 
regulates the import and export of wild species listed in the treaty through-
out the Dominican territory. The law pays particular attention to wild flora 
and fauna and establishes a special kind of protection. Environmental Law 
No. 64-00 encompasses the basic provisions for the protection of flora and 
fauna in the country, declaring such protection as a national priority and 
regulates their use through issuance of permits. 

It also established particular protection for fishing and hunting. 
Fishing is regulated by the resolutions issued by the Ministry. These reso-
lutions establish periods where such activities are permitted and set limits 
on the fishing seasons for certain species such as lobster, conch and crab. In 
regards to hunting, there is a general prohibition on hunting except in the 
case of species considered invasive such as ferrets.

9 Noise, odours and vibrations

What are the main features of the rules governing noise, 
odours and vibrations? 

In the Dominican Republic, the competent authorities with regulatory 
power on these matters are the Ministry of Environment, the various 
municipalities and the National Police. These institutions are responsible 
for supervising the correct management and use of the instruments that 
could produce disturbing and damaging noises, odours or vibrations to the 
environment in residential, urban and rural areas.

According to the environmental regulation for noise protection, the 
maximum levels permitted by area in the country are the followings: quiet 
area (category I) – maximum 60 decibels permitted in day time, residen-
tial area (category II) – maximum 65 decibels, business area (category III) 
– which includes industrial and business areas with a maximum of 70 deci-
bels during daytime, and road areas (category IV) – up to 70 decibels during 
daytime.

The noises originated by ambulances, car horns and sirens from secu-
rity entities such as the police are excluded from the regulatory provisions 
of the Environmental Regulation for Noise Protection.

10 Liability for damage to the environment

Is there a general regime on liability for environmental 
damage?

Dominican legislation recognises civil, criminal and administrative liabil-
ity for those whose actions or omissions cause damage to the environment.

In accordance with the Environmental Law and the ‘polluter pays’ 
principle, anyone who causes damage (loss, reduction or deterioration) to 
the environment, natural resources or any of its components is held liable.

When a licence or authorisation holder inflicts damage on the environ-
ment, the process to determine the liability for the damage caused would 
depend on the terms’ limits or compliance framework set by the authorisa-
tion; therefore, if the authorities determine non-compliance in such terms 
they could penalise the holder. 

On the other hand, if the polluter does not hold an environmental 
license or authorisation, any interested or affected party has the right 
to sue the polluters for the damage caused. In this case, the judge could 
request the input from an expert witness to assess the amount of damage 
involved in the infringement.

11 Environmental taxes

Is there any type of environmental tax? 

The tax authorities along with the Ministry of Environment have not yet 
implemented the necessary environmental taxes to directly prevent activi-
ties that may have negative effects on the environment.

The first green tax established in the Dominican Republic was enacted 
in the 2012 tax reform. This reform established a tax on vehicles based on 
the percentage of the vehicle’s total value and its emissions of CO2 accord-
ing to the table below:

CO2 emissions Tax payable

Less than 120g CO2/km 0%

More than 120 until 220g CO2/km 1%

More than 220 until 380g CO2/km 2%

Over 380g CO2/km 3%

The Ministry of Environment has established administrative fees for the 
issuance of environmental permits on certain activities and projects. These 
fees are determined by taking into consideration the investment of the pro-
ject and its main purpose.

On the other hand, both the Environmental Law and the Renewable 
Energy Law 57-07 established significant fiscal incentives and tax exemp-
tions for investment projects that aim to protect and improve the envi-
ronment, such as renewable energy projects, environmentally friendly 
technologies or recycling projects.
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Hazardous activities and substances 

12 Regulation of hazardous activities 

Are there specific rules governing hazardous activities? 

To issue the appropriate environmental licence, the Environmental Law 
requires an environmental impact study for companies or individuals 
interested in developing activities that involve the importation, production 
or transportation of toxic, radioactive, corrosive or dangerous substances.

The Ministry of Environment has an updated list of products and sub-
stances considered hazardous for the environment and public health, such 
as radioactive and chemical substances, as well as others with similar con-
ditions, which are prohibited from guaranteeing the safety of the environ-
ment and the people.

In addition to the Environmental Law, the Dominican Health Law also 
regulates the use of hazardous equipment and activities in health facilities 
(ie, X-rays, MRIs, imaging).

13 Regulation of hazardous products and substances

What are the main features of the rules governing hazardous 
products and substances?

Under the Environmental Law, toxic waste is defined as any material, in 
any physical state, containing significant amount of substances that are 
or may be life-threatening when liberated into the environment, or any 
material that can affect human health, quality of life, natural resources or 
ecological balance when mishandled, due to its corrosive, toxic, poisonous, 
reactive, explosive, flammable, biologically harmful, infectious, irritant or 
any other harmful characteristic. 

The Ministry of Environment has enacted a code for the transporta-
tion of hazardous substances and materials to control the use of such 
substances. This code contains the parameters and conditions under 
which these substances can be transported (transportation time, routes, 
inspections and labels, among others). Also, to be able to identify all haz-
ardous substances, the Ministry has published a Labelling of Hazardous 
Substances and Materials Code.

14 Industrial accidents

What are the regulatory requirements regarding the prevention 
of industrial accidents?

In the Dominican Republic all production activities are regulated by the 
Job Safety and Health Regulation Act No. 522-06. This act aims to regu-
late the conditions in which labour activities must be carried out to avoid 
accidents and health issues at the job site. The provisions in the regulation 
apply nationwide to all jobs. This regulation also grants rights and estab-
lishes obligations both for employers and employees. The employer has the 
responsibility of providing safe and healthy workstations, which must be 
approved by the Ministry of Labour. The government institution in charge 
of supervising the correct enforcement of this regulation is the Industrial 
Safety and Hygiene Committee of the Ministry of Labour.

Moreover, an environmental permit is required for all industrial activi-
ties. Its validity and enforcement will depend on the compliance with an 
environmental management and requalification programme approved by 
the Ministry of Environment and Natural Resources. 

Environmental aspects in transactions and public procurement

15 Environmental aspects in M&A transactions

What are the main environmental aspects to consider in M&A 
transactions?

The main difference between acquiring shares and purchasing an asset is 
that the purchaser of the share will acquire the shares along with all the lia-
bilities associated with said shares (ie, any company liability to the extent 
of the amount of shares acquired). On the other hand, in an asset purchase, 
the purchaser would only acquire the liability associated with said asset.

Nonetheless, from an environmental perspective, it is necessary to 
determinate the type of asset acquired, since an asset could hold liability to 
environmental damage (ie, the extent of the liability could encompass the 
real estate where the damage occurred).

Furthermore, in M&A transactions, it is important to pay special atten-
tion to the consequences of the strict and joint civil liabilities regimes for 

environmental damage and to the validity of environmental licences. In 
general, the following issues should be reviewed:
• environmental authorisations (scope and conditions); 
• environmental compliance of the corresponding authorisation before 

the Ministry of Environment;
• technical compliance reports; and
• investigations of civil and criminal suits related to environmental 

damage. 

16 Environmental aspects in other transactions

What are the main environmental aspects to consider in other 
transactions?

Under Dominican law, a seller is not required to disclose environ-
mental problems to the purchaser in a merger or takeover transaction. 
Nevertheless, such disclose is normally required by contract and covered 
by warranty clauses.

Environmental provisions set forth in the Dominican Environmental 
and Natural Resources Law are of public policy, therefore any agreements 
between the parties that minimises liabilities in the case of environmental 
damage will have no effect on third parties. However, it is possible to limit 
liability to an agreement between the parties, but such provisions will only 
be valid between them. 

17 Environmental aspects in public procurement 

Is environmental protection taken into consideration by public 
procurement regulations?

In addition to complying with the Environmental Law, parties involved in 
public procurement bids must abide by the special provisions established 
in the terms of reference and tender contracts. For instance, in cases such 
as coal refining and dam construction, the terms of reference and tender 
contract would include an environmental clause that must be followed by 
the developer. When drafting the terms of reference and tender contract, 
the government must specify the conditions that protect the environment 
and prevent environmental risks or damage, such as the prevention of 
waste, CO2 emissions and land use, among other variables. 

Environmental assessment

18 Activities subject to environmental assessment 

Which types of activities are subject to environmental 
assessment? 

A developer must obtain the corresponding environmental authorisation 
before starting any activity that may affect the environment and natural 
resources, including non-industrial projects. Activities are divided into 
four categories (A, B, C, and D) Categories A and B (environmental licence 
and environmental permit, respectively) require a stricter environmental 
assessment, while categories C and D (environmental authorisation and 
minimal impact registration certificate, respectively) are used to regulate 
activities with less environmental impact. 

19 Environmental assessment process

What are the main steps of the environmental assessment 
process? 

According to the regulations on environmental authorisations, in order to 
obtain any permission or licence a project developer should complete the 
following procedure:
• submission of request of the environmental authorisation before the 

Ministry of Environment and Natural Resources;
• inspection by the government technicians;
• issuance of the terms of reference, if applicable, which include the 

basis for the preparation of an environmental assessment; 
• preparation and filing of the correspondent environmental assessment;
• public hearings, for those projects with a high possibility of causing 

significant environmental impact. In these cases, and after such hear-
ings take place, the public is entitled to present any comments and 
objections during a 15-day period.

Once these steps are completed, it is up to the Ministry of Environment and 
Natural Resources to issue or reject the corresponding authorisation, which 
will contain the compliance obligations to be followed by the developer. 
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Update and trends

As part of the National Strategy on Development, the Dominican 
Republic is implementing a plan to achieve sustainability in every 
area of the economy by 2030. Due to this plan, there are some 
bills pending to be approved that aim to protect and promote the 
sustainable development of the environment and natural resources, 
and improve public health. 

There is a regulation regarding waste management that targets 
an integrated waste management system in order to minimise waste, 
reuse and prevent environmental risks. Moreover, the Ministry 
of Environment and Natural Resources is interested in updating 
the air quality standards and emission control that date from 
2003. Furthermore, there is a bill in Congress that establishes the 
regulatory framework for land use by considering climate change, 
territorial inequalities, comprehensive risk management and 
economic competitiveness.

Finally, in December 2015 the Dominican Republic, during 
the Paris UN Climate Conference, agreed to contribute to the 
presentation of CO2 emission every five years in order to prevent 
and regulate the excessive use of CO2 globally. This condition aims 
to prevent the gradual increase of global temperature. 

Regulatory authorities

20 Regulatory authorities

Which authorities are responsible for the environment and 
what is the scope of each regulator’s authority?

The Ministry of Environmental and Natural Resources, as the governmen-
tal authority that regulates all matters related to the environment, is in 
charge of developing the policies regarding the environment, ecosystems 
and natural resources. It is the only institution capable of issuing environ-
mental permits and imposing administrative penalties for infringements 
of the law (article 15, law 64-00).

There are vice-ministries in the Ministry in charge of different envi-
ronmental matters such as soil and water, environmental management, 
forestry resources, protected areas and biodiversity, and coastal and 
marine resources, among others. 

21 Investigation

What are the typical steps in an investigation? 

The Ministry of Environmental and Natural Resources audits, supervises 
and investigates the compliance with environmental regulations. The 
Ministry has the authority to audit, supervise and investigate any activ-
ity performed by an individual or company, which must, in turn, provide 
access and information to the environmental authority. The Ministry can 
also rule on the type of administrative liability, if any, that applies to each 
infringement of the law, subject to due process.

If a third party commits an offence or crime against the environment, 
the Attorney General for the Defence of the Environment and Natural 
Resources can pursue a criminal action and start the corresponding inves-
tigations in search of evidence. 

Inspectors from the Ministry of Environment and Natural Resources 
are empowered to carry out periodic inspections and audits to ensure 
compliance with the environmental management programme estab-
lished in the environmental authorisation, as well as all the environmental 
regulations.

This authority could also investigate any infringement or crimes 
related to the environmental legislation. Also, they are entitled to take 
actions such as projects closure or cancellation of activities to prevent an 
imminent damage to the environment as provided by the control regula-
tions established by Resolution 18-2007 dated 15 August 2007. 

22 Administrative decisions

What is the procedure for making administrative decisions? 

Actions that have any administrative decision must respond to the princi-
ple of legality of the administration, they must be in accordance with legal 
regulations and jurisdictional decisions. In addition, individuals or entities 
have the faculty to pursue revision, modification or reversal of any deci-
sion. All these administrative decisions can be challenged through admin-
istrative and judicial appeals provided under Dominican legislation.

During the decision-making process, especially prior to the issuance of 
an environmental authorisation, the authority is entitled to request addi-
tional information to the parties involved to complete the file and have bet-
ter criteria to make a final decision.

Moreover, according to Law 107-13, everyone has the right to be heard 
by the Administration, more so in the case of an unfavourable administra-
tive decision against them. 

23 Sanctions and remedies

What are the sanctions and remedies that may be imposed by 
the regulator for violations? 

The Ministry of Environment and Natural Resources may impose several 
penalties through administrative action in case of non-compliance.

Penalties can include closure or suspension of activities, fines, pub-
lication of penalty, and confiscation of equipments, materials, vehicles 
and products, among others. The environmental authority can suspend or 
cancel an activity whenever there is evidence of non-compliance with the 
environmental legislation.

24 Appeal of regulators’ decisions

To what extent may decisions of the regulators be appealed, 
and to whom? 

The principle of legality should always be considered in every decision 
made by the regulatory authority. Parties have the right to appeal against 
decisions taken by the regulators when provisions are arbitrary or abusive. 

These remedies are called reconsideration or appeal instances, when 
they are filed with the Ministry of the Environment and Natural Resources. 
The reconsideration is decided by the same authority that has granted the 
decision; the instance of appeal will be decided by the immediately supe-
rior entity. In order to start a court appeal, it is not mandatory to conclude 
the regulator’s instance. A decision may be appealed to an administrative 
court, and the decision of the latter may be also appealed to the Superior 
Administrative Court.

In addition, if the parties involved deem that the law was wrongfully 
applied, the final judgment can be appealed before the Supreme Court 
of Justice. Finally, if the parties claim that there has been a breach of the 
Constitution, they can appeal before the Constitutional Court.

Judicial proceedings

25 Judicial proceedings

Are environmental law proceedings in court civil, criminal or 
both? 

Infringements of the Environmental Law and complementary regulations 
can result in criminal, civil and administrative penalties. 

In civil and criminal cases, courts of first instance will have jurisdiction.
Administrative courts will have jurisdiction in the following cases:

• liability of the state or government institutions, be it for their lack of 
adherence to or compliance with decisions made by the qualified judi-
cial authorities, which decide controversies related to actions inherent 
in their functions;

• administrative acts implemented by government institutions; and
• judicial appeals of administrative acts derived from the Ministry of 

Environment and Natural Resources as the regulatory entity on these 
matters. 

26 Powers of courts

What are the powers of courts in relation to infringements of 
environmental law? 

Dominican courts are able to rule on environmental infringements to the 
extent that an offender would be held liable. Judges may impose compen-
sation and restoration measures, imprisonment and fines.

Criminal infringements are established by the criminal courts and they 
can impose the corresponding penalties as established by the Environment 
Law and the Criminal Code of the Dominican Republic, for example: 
• imprisonment from six days to three years;
• confiscation of tools, equipment, raw material, machinery, vehicles 

and products obtained through illegal activities;
• enforcement of the liquidated damages in favour of the harmed 

claimants;
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• enforcement the destruction of the illegal facilities operating without 
the correspondent environmental authorisation; and 

• demanding the payment of a penalty ranging from the equivalent of 
one-quarter of the minimum wage to the equivalent of 10,000 times 
the minimum wage.

On the other hand, civil courts have jurisdiction to assess the damages 
and compensation measures attributable on the basis of the ‘polluter pays’ 
principle, in accordance with the provisions established by the environ-
mental legislation and civil law.

27 Civil claims

Are civil claims allowed regarding infringements of 
environmental law?

Civil claims in the Dominican Republic regarding infringements of envi-
ronmental law are allowed. Civil actions may be filed requiring the polluter 
to recover or compensate for the environmental damage caused to all par-
ties affected by the polluting activity.

As for contractual violations, the defaulter could be condemned to pay 
for damage and injuries as a result of non-compliance or delays in contrac-
tual compliance.

Regarding non-contractual obligations, according to article 1382 of the 
Dominican Civil Code, the victim must be compensated by the injuring 
party. On environmental liability, objective liability prevails in every cir-
cumstance where the polluter pays principle can be applied.

28 Defences and indemnities

What defences or indemnities are available? 

In relation to the environmental civil liability, the provisions set forth in 
the Environmental Law are of public policy, meaning that agreements 
between the parties that limit liabilities would have no effect on third par-
ties. Even when it might be possible to limit liability through an agreement 
between the parties, such provisions will only be valid between the parties.

On environmental matters, there would be joint liability between 
the polluter and the government officer who authorised the activity that 
caused damage to the environment. This joint liability also applies to all 
parties involved causing damage to the environment.

29 Directors’ or officers’ defences

Are there specific defences in the case of directors’ or officers’ 
liability? 

In accordance with our commercial laws, company representatives are 
deemed liable for fraudulent actions during their administration. The envi-
ronmental regulations establish penalties for companies and their repre-
sentatives when their decisions cause environmental damage.

30 Appeal process

What is the appeal process from trials? 

All first instance judicial rulings are subject to an appeal. The appeal must 
be made within a month from receiving the notice of the ruling. A decision 
from the Court of Appeal may be subject to an appeal before the Supreme 
Court of Justice, merely on legal grounds. Finally, the ruling rendered by 
the Supreme Court of Justice can be challenged (only if there has been a 
violation of the Constitution) by an appeal to the Constitutional Court.

International treaties and institutions

31 International treaties

Is your country a contracting state to any international 
environmental treaties, or similar agreements? 

The Dominican Republic, as a member of the international community, 
encourages and is bound by various conventions and declarations regard-
ing environmental matters, namely:
• The Convention on International Trade in Endangered Species of 

Wild Flora and Flora (CITES).
• The International Convention for the Prevention of Pollution from 

Ships (MARPOL 73/78).
• The Convention on the Conservation of Migratory Species of Wild 

Animals.
• The Montreal Protocol on Substances that Deplete the Ozone Layer.
• The Vienna Convention for the Protection of the Ozone Layer.
• The Basel Convention on the Control of Transboundary Movement of 

Hazardous Wastes and their Disposal.
• The Rio Declaration on Environment and Development.
• The United Nations Framework Convention on Climate Change.
• The Convention on Biological Diversity.
• United Nations Convention to Combat Desertification.
• The Kyoto Protocol.
• The Stockholm Convention on Persistent Organic Pollutants.
• The Dominican Republic–Central America Free Trade Agreement 

(DR-CAFTA).

32 International treaties and regulatory policy

To what extent is regulatory policy affected by these treaties?

When an international treaty is ratified by the Dominican Congress, the 
national legislation and related regulations in force must be amended 
according to the provisions of the incorporated treaty. There are cases 
when it has been necessary to adapt the national legislation in order to 
conform with international provisions. For example, the DR-CAFTA has 
required that some provisions be adapted and some regulations be enacted 
at the corresponding ministries to abide by said trade agreement.
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Legislation

1 Main environmental regulations

What are the main statutes and regulations relating to the 
environment?

European Union environmental regulation is split between primary EU law 
and secondary EU law.

The competence in issuing EU environmental law is also shared 
between the EU and its member states.

Primary EU law is first of all to be interpreted according to article 3 of 
the Treaty on European Union, which provides that EU shall implement 
a high level of protection and improvement of the quality of the environ-
ment. Thus, environmental protection must be integrated into each EU 
member state’s policies and activities according to article 11 of the Treaty 
on the Functioning of the European Union (TFEU).

The objectives of the EU environmental policy are listed in article 191 
TFEU: the prevention principle, the precautionary principle, the polluter 
pays principle, the information and participation principles and the princi-
ple of strategic integration. Competence and decision-making provisions 
are also mentioned in article 192 TFEU.

Secondary EU law is divided between regulations and directives. We 
can notably mention:
• the Habitats Directive 92/42/EEC dated 21 May 1992;
• the Water Framework Directive 2000/60/EC dated 23 October 2000;
• the Environmental Noise Directive 2002/49/EC dated 25 June 2002;
• the Public Access to Environmental Information Directive 2003/4/EC 

dated 28 January 2003;
• the Emission Trading Directive 2003/87/EC dated 13 October 2003;
• the Environmental Liability Directive 2004/35/EU dated 21 April 

2004;
• Directive 2005/32/EC dated 6 July 2005 concerning ecodesign 

requirements for energy-using products;
• Regulation No. 1367/2006 dated 6 September 2006 regarding access 

to information, public participation and access to justice in environ-
mental matters (the Aarhus Convention);

• the Registration, Evaluation, Authorisation and Restriction of 
Chemicals Regulation No. 1907/2006 dated 18 December 2006 
(REACH);

• the Air Quality Directive 2008/50/EC dated 21 May 2008;
• the Waste Framework Directive 2008/98/EC dated 19 November 

2008;
• the Wild Birds Directive 2009/147/EC dated 30 November 2009;
• Directive 2010/31/EU dated 19 May 2010 on the energy performance 

of buildings;
• the Industrial Emission Directive (2010/75/EU) dated 24 November 

2010;
• the Seveso III Directive 2012/18/EU dated 4 July 2012;
• the Public Procurement Directive 2014/23/EU dated 26 February 

2014; and
• the Environmental Impact Assessment Directive (2014/52/EU) dated 

16 April 2014.

2 Integrated pollution prevention and control

Is there a system of integrated control of pollution?

In order to reduce emissions from industrial installations, the European 
Commission adopted its proposal for a directive on industrial emissions 
on 21 December 2007. The Industrial Emission Directive (2010/75/EU) 
dated 24 November 2010 (IED) aims to set up a legal framework regarding 
admissions and operations of industries with high environmental impact. 
The purpose of the IED is to reduce industrial emissions into the air, water 
and soil by using best available techniques (BAT) which are published by 
the European Commission. The IED entered into force on 6 January 2011 
and has to be transposed into national legislation by member states by 7 
January 2013. We may also follow the update to come from documents 
contained in the directive, from Commission implementing decision (eu) 
2016/1032 of 13 June 2016 establishing best available techniques (BAT) 
conclusions, under Directive 2010/75/EU of the European Parliament and 
of the Council, for the non-ferrous metals industries.

The IED is the successor of the IPPC Directive and, in essence, it is 
about minimising pollution from various industrial sources throughout the 
European Union. Operators of industrial installations carrying out activi-
ties covered by Annex I of the IED are required to obtain an integrated 
permit from the authorities in the EU countries. About 50,000 installa-
tions were covered by the IPPC Directive and the IED will cover some new 
activities which could mean the number of installations rising slightly.

The IED is based on several principles: an integrated approach, BAT, 
flexibility, inspections and public participation. It sets various standards of 
BAT as a reference for permits and bases for emission limit values.

3 Soil pollution

What are the main characteristics of the rules applicable to soil 
pollution? 

For the time being, there is no EU law regarding soil pollution. In 2006, 
the European Commission issued a proposal for a soil framework direc-
tive which contained principles for protection of soils across the EU (COM 
(2006) 232 final). However, the Commission decided to withdraw this 
proposal in May 2014. The Commission adopted a Soil Thematic Strategy 
(COM (2006) 231) on 22 September 2006 with the objective of protecting 
soil across the EU.

4 Regulation of waste 

What types of waste are regulated and how? 

The Waste Framework Directive 2008/98/EC dated 19 November 2008 
contains principles and definition regarding waste management. Please 
also note that the Commission decision of 18 December 2014 describes 
the list of waste, according to directive 2008/98/EC of the European 
Parliament and of the Council. The Directive also introduces the ‘polluter 
pays principle’ and the ‘extended producer responsibility’. It sets the basic 
concepts and definitions related to waste management, such as definitions 
of waste, recycling and recovery.

It explains when waste ceases to be waste and becomes a secondary 
raw material (the end-of-waste criteria), and how to distinguish between 
waste and by-products. Article 3 of the directive defines the term ‘waste’ 
as a substance or object that the holder discards or intends or is required 
to discard. It also provides for a specific hierarchy in waste management 
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and policy: prevention, preparing for reuse, recycling, other recovery and 
disposal. 

Annex II to Directive 2008/98/EC was also recently amended by 
Directive (EU) 2015/1127 of 10 July 2015.

Various specific legislation supplements this directive, such as:
• Directive 2002/96/EC on Electrical and Electronic Waste (WEEE), 

modified by Directive No. 2008/112/CE, December 16th 2008; 
Directive No. 2008/34/CE, which imposes certain requirements on 
electrical and electronic equipment before it is put on the market 
which is mostly focused on the end of its life cycle when it has become 
waste, concerning collection, recycling and disposal. This directive 
requires member states to set up collection systems under which final 
holders and distributors of EEE can return such equipment from pri-
vate households free of charge.

• Directive 2002/95/EC on the restriction of the use of certain hazard-
ous substances (RoHS), which introduces substance bans for:
• lead;
• mercury;
• cadmium;
• hexavalent chromium;
• PBB; and
• PBDE.

Please note that Directives 2002/96/EC and 2002/95/EC have been 
replaced by Directive WEEE No. 2012/19/EU and Directive RoHS No. 
2011/65/EU.

Maximum concentration values are set out for each in Commission 
Decision 2005/618/EC.

A list of dangerous waste substances was drawn up for application 
within the EU by means of Decision 94/904/EC, which was replaced by 
Decision 2000/532/EC (amended by Decision 2014/955/UE).

Please note that the EU also has a system to supervise and con-
trol shipments of waste within its borders and with the countries of the 
European Free Trade Association (EFTA), the Organisation for Economic 
Co-operation and Development (OECD) and non-EU countries that have 
signed the Basel Convention. As a result shipments of waste are also regu-
lated and controlled in order to improve environmental protection through 
Regulation (EC) No. 1013/2006 of the European Parliament and of the 
Council of 14 June 2006.

5 Regulation of air emissions

What are the main features of the rules governing air 
emissions? 

Regulation of air emissions is governed by Air Quality Directive 2008/50/
EC dated 21 May 2008 on ambient air quality and cleaner air for Europe, 
which entered into force on 11 June 2008, as well as the IED (see question 
2). It contains rules on industrial emissions and sets up guidelines for air 
protection and use of BAT. Please also note in this respect the failure on the 
project of new directive on the air quality, as the Council, representing the 
governments, did not join the project supported by the Commission and the 
Parliament. It is also necessary to mention the Emission Trading Directive 
2003/87/EC dated 13 October 2003 which establishes an Emission Trading 
Scheme (ETS), which is a cap and trade system to fulfil the EU obligations 
under the Kyoto Protocol; it was modified by Directive 2009/29/CE. The 
Kyoto Protocol on climate change contains legally binding emission reduc-
tion commitments for its first commitment period from 2008 to 2012 for 
parties listed in its Annex B.

The EU and its member states ratified the Kyoto Protocol and agreed 
to fulfil their commitments under the first commitment period jointly. 
At the Doha climate conference in December 2012, all parties to Kyoto 
Protocol agreed on the Doha amendment which establishes a second com-
mitment period, starting on 1 January 2013 and ending on 21 December 
2020. The Doha amendment amends Annex B of the Kyoto Protocol, sets 
out further legally binding mitigation commitments for parties listed in 
that annex, and amends and further elaborates on provision concerning 
the implementation on parties’ commitments during the second commit-
ments period.

The ETS Directive of 2003 has been modified by Directive 2008/101/
EC dated 19 November 2008 in order to add aircraft operators’ activities 
into the EU CO2 cap and trade system.

Commission Regulation No. 748/2009 establishes a list of air-
craft operators that perform an aviation activity as defined in Annex 1 to 
Directive 2003/87/EC on or after 1 January 2006.

6 Protection of fresh water and seawater

How are fresh water and seawater, and their associated land, 
protected?

Water Framework Directive 2000/60/EC dated 23 October 2000 (modi-
fied by Directive 2014/101/UE, in order to establish a frame for a commu-
nity policy of the water) provides for the protection of water; it commits 
member states to achieve good qualitative and quantitative status of all 
water bodies (including marine waters up to one nautical mile from the 
shore) by 2015. It prescribes steps to reach the common goal rather than 
adopting the more traditional limit value approach. The Water Framework 
Directive stipulates that groundwater must achieve ‘good quantitative sta-
tus’ and ‘good chemical status’ by 2015. Groundwater bodies are classified 
as either ‘good’ or ‘poor’.

However, the Directive’s aim for ‘good status’ for all water bodies 
will not be achieved, with 47 per cent of EU water bodies covered by the 
Directive failing to achieve the aim.

Directive 2008/105/EC (modified by Directive 2013/39/UE, concern-
ing priority substances for the politics of the water) establishes environ-
mental quality standards in the field of water policy. Article 8b provides for 
the establishment of a watch list of up to 10 substances or groups of sub-
stances for which union-wide monitoring data are to be gathered. Article 
8b further specifies the conditions and modalities for the monitoring of the 
substances included in the watch list for the reporting of the monitoring 
results by the member states and the updating of the list.

The substances in the watch list should be selected from among those 
for which the information available indicates that they may pose a signifi-
cant risk at EU level to or via the aquatic environment but for which moni-
toring data are insufficient to come to a conclusion on the actual risk posed. 
Highly toxic substances, used in many member states and discharged to 
the aquatic environment but not or rarely monitored, should be considered 
for inclusion in the watch list.

7 Protection of natural spaces and landscapes

What are the main features of the rules protecting natural 
spaces and landscapes? 

Habitats Directive 92/43/EEC dated 21 May 1992 allows protection of 
natural spaces and landscapes as mainly provided by the EU Natura 2000 
network, which constitutes an ecological network of areas of conservation 
established by the EU across all member states. The aim of the network 
is to assure the long-term survival of Europe’s most valuable and threat-
ened species and habitats. It is composed of special areas of conservation 
(SACs), designated by member states under the Habitats Directive, and 
incorporates special protection areas (SPAs), which are designated under 
the 1979 Birds Directive.

These areas are set up by member states according to criteria laid down 
by the Habitats Directive. Any project or plan shall be developed according 
to an impact assessment. The Natura 2000 network also includes special 
protection areas based on the Wild Birds Directive 2009/147/EC dated  
30 November 2009. The Natura 2000 sites are selected by member states 
and the European Commission following strictly scientific criteria accord-
ing to the two directives.

8 Protection of flora and fauna species

What are the main features of the rules protecting flora and 
fauna species? 

The EU is committed to the protection of biodiversity. In 2011, the 
European Commission adopted a new strategy to halt the loss of biodiver-
sity and ecosystem services in the EU by 2020. Flora and fauna protection 
is also provided by the Habitats Directive 92/42/EEC dated 21 May 1992 
and the Wild Birds Directive 2009/147/EC dated 30 November 2009.

Also note that the EU recently became, in July 2015, the 181st party 
to join the Convention on the International Trade in Endangered Species 
(CITES).
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9 Noise, odours and vibrations

What are the main features of the rules governing noise, 
odours and vibrations? 

Noise pollution is mainly governed by the Environmental Noise Directive 
2002/49/EC dated 25 June 2002. It contains rules on the assessment and 
management of environmental noise.

Article 5 provides noise indicators for reporting but there are legally 
binding limit values and targets.

We can also mention the Vibration Directive 2002/44/EC, which con-
tains rules on the minimum health and safety requirements regarding the 
exposure of workers.

Odours are mainly regulated by the IED.

10 Liability for damage to the environment

Is there a general regime on liability for environmental 
damage?

Environmental liability is mainly governed by Environmental Liability 
Directive 2004/35/EU dated 21 April 2004 (modified by Directive 2013/30/
UE). Its objective is to establish a general framework of environmental lia-
bility to ensure financial consequences based on the polluter pays principle 
to prevent and remedy certain types of damages.

Article 2 of the Directive outlines the various types of damages to 
species and natural habitat, water and land, depending on the level of 
seriousness.

Based on the prevention principle, operators shall take preven-
tive actions in case of threat to the environment and remedial actions at 
their expense if such damage has occurred. Such liability system does not 
depend on the operator’s fault.

11 Environmental taxes

Is there any type of environmental tax? 

The EU has no specific competence to impose environment taxes.
Within the framework of the treaties of the European Community and 

the European Union, all tax decisions to be taken at European level are sub-
ject to the unanimity rule. Therefore, all member states must agree on any 
measure adopted in the taxation field.

Hazardous activities and substances 

12 Regulation of hazardous activities 

Are there specific rules governing hazardous activities? 

The Seveso III Directive 2012/18/EU dated 4 July 2012 sets up a framework 
for hazardous activities. It applies to more than 10,000 industrial estab-
lishments in the European Union where dangerous substances are used or 
stored in large quantities, mainly in the chemical, petrochemical, logistics 
and metal-refining sectors.

With regard to the nuclear safety and installations, it is also necessary 
to mention Council Directive 2009/71/EURATOM (modified by Directive 
2014/87/EURATOM).

The EU is a signatory of the Convention on the transboundary effects 
of industrial accidents signed in Helsinki on 17 March 1992. Annex 1 of this 
Convention contains categories and dangerous substances which have 
been set out by name for the purpose of defining dangerous activities.

13 Regulation of hazardous products and substances

What are the main features of the rules governing hazardous 
products and substances?

Protection of human health and the environment against risks caused 
by hazardous products and substances is mainly based on Registration, 
Evaluation, Authorisation and Restriction of Chemicals Regulation No. 
1907/2006 dated 18 December 2006 (REACH). The main objective of 
REACH is to transfer responsibility for the safety of chemical substances 
from governmental authorities to the parties placing them on the EU mar-
ket. This concerns substances used on their own, in mixtures or incor-
porated into finished articles. Placing on the market means supplying or 
making available to a third party, whether for payment or free, including 
importation into the EU. The aim of REACH is to improve the protection of 
human health and the environment through better and earlier identifica-
tion of chemical substances’ properties.

According to REACH, manufacturers and importers of chemicals are 
required to gather information on chemical substances’ properties and to 
register such information at the European Chemicals Agency (ECHA).

Registration will entail submission of detailed information about the 
substance, its uses, related risks and guidance on safe use.

It is also necessary to mention the Classification, Labelling and 
Packaging Regulation No. 1272/2008 (CLP), which requires classifications 
to be developed based on characteristics of either entire mixtures or based 
on information on the ingredients. This text concerns most chemical prod-
ucts (ie, substances only as well as mixtures and provides specific rules for 
classification, labelling and packaging of these products).

All substances that are considered hazardous under the CLP classifica-
tion also require notification to the ECHA.

The Biocidal Product Regulation (BPR, Regulation (EU) 528/2012) 
concerns the placing on the market and use of biocidal products, which 
are used to protect humans, animals, materials or articles against harm-
ful organisms, like pests or bacteria, by the action of the active substances 
contained in the biocidal product.

Regulation No. 1062/2014 dated 4 August 2014 on the work pro-
gramme for the systematic examination of all existing active substances 
contained in biocidal products referred to in Biocidal Products Regulation 
(BPR) No. 528/2012 concerning the making available on the market and use 
of biocidal products establishes a list of active substances to be evaluated 
with a view to their possible approval for use in biocidal products or inclu-
sion into Annex 1 to the BPR.

According to article 3 of the BPR, only products that are intended to 
destroy, deter, render harmless, prevent the action of or otherwise exert a 
controlling effect on any harmful organism by any means other than mere 
physical or mechanical action constitute a biocidal product.

Regulation No. 850/2004 transposes into EU law the undertakings set 
out in the Stockholm Convention on persistent organic pollutants (POPs) 
and the Protocol to the 1979 Convention on long-range transboundary air 
pollution as applicable to POPs.

14 Industrial accidents

What are the regulatory requirements regarding the prevention 
of industrial accidents?

The Seveso III Directive 2012/18/EU dated 4 July 2012 is considered as a 
benchmark for industrial accident policy; it sets up the legislative frame-
work of the EU based on the Convention on the transboundary effects of 
industrial accidents.

It contains categories and names of hazardous substances for the pur-
poses of defining hazardous activities or establishment. It deals with the 
presence of dangerous substances in establishments and covers industrial 
activities and the storage of dangerous chemicals. This directive contains 
general and specific obligations on operators as well as on member states’ 
authorities, according to the prevention principle.

Environmental aspects in transactions and public procurement

15 Environmental aspects in M&A transactions

What are the main environmental aspects to consider in M&A 
transactions?

There is no specific rule at EU level. As environmental law is one of the 
areas where risks may arise, a key element for the success of any merger 
or acquisition or other financial transactions is the assessment of the risk 
associated with environmental issues both at EU and national levels. A 
due diligence is generally undertaken to check for compliance and identify 
potential applicable environmental regulation.

16 Environmental aspects in other transactions

What are the main environmental aspects to consider in other 
transactions?

See question 15.

17 Environmental aspects in public procurement 

Is environmental protection taken into consideration by public 
procurement regulations?

The EU sets up environmental provisions through Public Procurement 
Directive 2014/23/EU dated 26 February 2014. It provides for specific 
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environmental criteria to be considered by public authorities in their pub-
lic procurement procedures. Member states shall implement regulations 
and measures to ensure that operators comply with such environment 
requirements.

More specific environmental regulations also apply such as the 
Ecodesign Directive 2005/32/EC for energy-using products or the Energy 
Star Regulation No. 106/2008.

Environmental assessment

18 Activities subject to environmental assessment 

Which types of activities are subject to environmental 
assessment? 

Environmental assessment is a procedure that ensures that the envi-
ronmental implications of decisions are taken into account before the 
decisions are made. Environmental assessment can be undertaken for 
individual projects, such as a dam, motorway, airport or factory, on the 
basis of the Environmental Impact Assessment (EIA) Directive (2014/52/
EU) dated 16 April 2014, or for public plans or programmes on the basis 
of the Strategic Environmental Assessment (SEA) Directive 2001/42/EC.

The EIA Directive provides a definition of the term ‘project’.
The EIA Directive’s objectives are to ensure that decision-making 

takes into account environmental implications before such decision is 
made. The environmental assessment procedure is based on the preven-
tion principle. Accordingly, various EU laws provide for such procedure. 
This applies both to individual projects as well as public plans and pro-
grams which are likely to have a significant effect on the environment. 
It also provides for public consultation according to the Public Access to 
Environmental Information Directive 2003/4/EC dated 28 January 2003. 
Projects that are subject to the EIA Directive are listed in Annex 1 and 
Annex 2 also lists projects for which member states have to decide whether 
an environmental impact assessment is needed on a case-by-case basis or 
through thresholds or criteria.

Moreover, the EU has ratified the Espoo Convention, which makes it 
an integral part of the EU’s legal order and gives it precedence over second-
ary legislation adopted under the TFEU. This means that EU legal provi-
sions should be interpreted in accordance with the Espoo Convention.

19 Environmental assessment process

What are the main steps of the environmental assessment 
process? 

The common principle of both the EIA and SEA Directives is to ensure that 
plans, programmes and projects likely to have significant effects on the 
environment are made subject to an environmental assessment, prior to 
their approval or authorisation. Consultation with the public is a key fea-
ture of environmental assessment procedures.

The European Commission issued in 2013 Guidance on the Application 
of the Environmental Impact Assessment Procedure for Large-scale 
Transboundary Projects to be read in conjunction with Regulation 
EU/347/2013 on guidelines for trans-European energy infrastructure.

There are seven key steps in the EIA procedure carried out for large-
scale ‘transboundary projects’:
• notification and transmittal of information (articles 7.1 and 7.2 of the 

EIA Directive; article 3 of the Espoo Convention);
• determination of the content and extent of the matters of the EIA 

information-scoping (article 5.2 of the EIA Directive);
• preparation of the EIA information/report by the developer (articles 

5.1, 5.3 and Annex IV of the EIA Directive; article 4 and Appendix II of 
the Espoo Convention);

• public participation, dissemination of information and consultation 
(articles 6, 7.3 of the EIA Directive, articles 3.8, 2.2, 2.6 and 4.2 of the 
Espoo Convention);

• consultation between concerned parties (article 7.4 of the EIA 
Directive, article 5 of the Espoo Convention);

• examination of the information gathered and final decision (article 8 
of the EIA Directive, article 6.1 of the Espoo Convention); and

• dissemination of information on the final decision (article 9 of the EIA 
Directive, article 6.2 of the Espoo Convention).

Regulatory authorities

20 Regulatory authorities

Which authorities are responsible for the environment and 
what is the scope of each regulator’s authority?

Generally speaking, the EU ensures that member states correctly apply 
environmental law.

21 Investigation

What are the typical steps in an investigation? 

Not relevant at EU level.

22 Administrative decisions

What is the procedure for making administrative decisions? 

Member states shall enforce EU environmental law in accordance with 
national procedures. Very few environmental decisions are taken at the EU 
level, for instance REACH.

23 Sanctions and remedies

What are the sanctions and remedies that may be imposed by 
the regulator for violations? 

Sanctions and remedies are subject to national law and procedures; they 
will be set up by each member state.

24 Appeal of regulators’ decisions

To what extent may decisions of the regulators be appealed, 
and to whom? 

Not relevant at EU level.

Judicial proceedings

25 Judicial proceedings

Are environmental law proceedings in court civil, criminal or 
both? 

Judicial proceedings resulting from EU environmental law decisions are 
subject to the European Court of Justice (ECJ). 

26 Powers of courts

What are the powers of courts in relation to infringements of 
environmental law? 

The ECJ may cancel decisions by EU institutions.

27 Civil claims

Are civil claims allowed regarding infringements of 
environmental law?

Civil claims are generally not possible at EU level.

Update and trends

Recent developments at EU level include:
• the implementation of the new Environmental Impact 

Assessment Directive;
• green procurement with a life cycle approach to costing and 

production processes (Directives 2014/24/EC, 2014/25/EC and 
2014/23/EC); and

• the future of the ‘circular economy’.

There are also strong expectations following the Paris Climate 
Change Conference in November–December 2015 (COP21), 
especially for the carbon market as well as for renewables. It will be 
important to follow upcoming events, notably the COP22 organised 
in Morocco, in to order to implement the objectives established 
during the last COP21 in this respect.
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28 Defences and indemnities

What defences or indemnities are available? 

Not relevant at EU level.

29 Directors’ or officers’ defences

Are there specific defences in the case of directors’ or officers’ 
liability? 

Not relevant at EU level.

30 Appeal process

What is the appeal process from trials? 

Not relevant at EU level.

International treaties and institutions

31 International treaties

Is your country a contracting state to any international 
environmental treaties, or similar agreements? 

The EU is a contracting party to numerous international treaties regard-
ing the environment, for example, the the Aarhus Convention regarding 
access to information, public participation and access to justice in environ-
mental matters, and the Kyoto Protocol on climate change.

32 International treaties and regulatory policy

To what extent is regulatory policy affected by these treaties?

International treaties are implemented through EU law and respectively 
addressed by member states’ national regulation.

Adrien Fourmon adrien.fourmon@huglo-lepage.com

81 rue de Monceau
75008 Paris
France
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Legislation

1 Main environmental regulations

What are the main statutes and regulations relating to the 
environment?

The main statutes and regulations relating to the environment in France 
are made of constitutional rules, laws, decrees and orders, substantially 
influenced by European Union law. The Environmental Charter of 2005, 
which has constitutional value, sets up a number of rights and obligations, 
notably the precautionary principle. EU regulations and directives also 
apply in various fields such as the EU Water Framework Directive adopted 
in 2000.

The French Environmental Code codifies the main statutes related to 
the environment.

2 Integrated pollution prevention and control

Is there a system of integrated control of pollution?

The Environmental Charter enshrines in article 6 a principle of integration 
of environmental issues in all public policies.

Directive 2010/75/EU of 24 November 2010 on industrial emissions 
(integrated pollution prevention and control) (IED) aims at minimising 
pollution from various industrial sources throughout the European Union. 
Operators of industrial installations operating activities covered by Annex 
I of the IED are required to obtain an integrated permit from the adminis-
trative authorities.

The IED was transposed in national law through the ‘classified facili-
ties for environment protection’ regime, which is an integrated permit 
system for activities or facilities that are likely to generate dangers or 
inconveniences to public health and environment. Classified facilities 
(ICPE) fall within the scope of the nomenclature established by a decree. 
They are subject to an integrated permit regime, which is divided into the 
declaration regime (for lowest-risk activities), the registration regime (for 
medium-risk activities) or the authorisation regime (for highest-risk activi-
ties). There are 500,000 classified installations in France.

Recently adopted regulation provides for an experimental single per-
mit under ICPE and water regulations.

3 Soil pollution

What are the main characteristics of the rules applicable to soil 
pollution? 

France does not have a comprehensive soil protection system. In fact, con-
taminated land issues are addressed by the ICPE and waste regulations. 
Under the ICPE regime, the operator of a classified facility may be required 
by administrative authorities to enforce investigation and clean-up opera-
tions regarding contaminated land.

Law No. 2014-366 of 24 March 2014 on access to housing and reno-
vated urban planning (the ALUR Law) reinforced the duty to inform, the 
management of depollution of sites and consideration of polluted land in 
redevelopment projects.

4 Regulation of waste 

What types of waste are regulated and how? 

Waste is defined as any substance or object or, more generally, any move-
able good, that the holder has discarded, intends to discard or must discard 
(article L541-1-1 of the Environmental Code).

Producers and holders of waste are responsible for the management 
of that waste until its final disposal or recovery, even when the waste is 
transferred to a third party for processing. Most waste processing facilities 
are subject to a permit under the ICPE regime. Operators of these facilities 
must meet certain conditions as to their technical and financial capacities 
in particular. The mayor of the location where waste is illegally stored has 
administrative police powers and can serve a notice calling on the default-
ing producer or holder of the waste to comply with its obligations. Failure to 
comply with provisions regarding waste can result in administrative sanc-
tions such as a money deposit or the enforcement of the required measures 
at the operator’s expense.

Furthermore, under the extended producer responsibility principle, 
producers, distributors or importers of certain products generating waste 
must participate in the management of waste by implementing an individ-
ual or collective system of waste collection and processing.

Certain categories of waste, notably hazardous waste, nuclear waste 
and asbestos, are subject to specific regulations.

5 Regulation of air emissions

What are the main features of the rules governing air 
emissions? 

The Law on air and the rational use of energy of 30 December 1996 has 
been codified in the Environmental Code in article L220-1 et seq. Air 
emissions are subject to planning at national and local levels. At national 
level, action plans are set up such as the Emergency Plan for Air Quality 
(PUQA) enacted in February 2013. At regional level, regional schemes on 
climate, air and energy are jointly elaborated by prefect of the region and 
the president of the regional council. They provide a framework for public 
policies in the fields of GHG emissions reduction, renewable energies and 
improvement of air quality.

There is no specific permit for air pollution. Air emissions of industrial 
facilities are regulated under the ICPE legislation. Threshold values for 
each polluting substance are set, taking into consideration the best avail-
able techniques at a reasonable cost. Furthermore, in order to prevent air 
pollution, the Environmental Code refers to the implementation of tech-
nical specifications and standards applicable to air emissions of various 
moveable goods.

The Law on energy transition, which was enacted on 18 August 2015, 
makes building renovations mandatory for some categories of private resi-
dential buildings. In the transportation sector, governmental institutions 
will have to renew half of their vehicle fleet with low-emission cars and the 
share of low-emission vehicles will be set at 10 per cent for taxis and car 
rental companies, while large companies (above 100 employees) will have 
to establish mobility plans.

Law No. 2014-366 of 24 March 2014 on access to housing and reno-
vated urban planning (the ALUR Law) makes it mandatory to conduct an 
energy audit which is the diagnosis of energy performance. This energy 
audit is required in case of the sale or the rent of a building, in order to 
inform any potential purchasers or tenants about the energy consumed or 
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used by the building. Furthermore, according to the provisions of the law, 
specific co-ownerships have to conduct an energy audit by the end of 2016. 

6 Protection of fresh water and seawater

How are fresh water and seawater, and their associated land, 
protected?

Installations, works and activities that have an impact on the aquatic 
environment are subject to a special police power regime. In fact, these 
installations, works and activities require either a declaration or an autori-
sation issued by the prefect (the state representative), depending on their 
importance and impact (article L214-1 et seq and R214-1 et seq of the 
Environmental Code). Regulation differs according to the watercourse sta-
tus, which may be publicly or privately owned.

Seawater is subject to specific regulation implementing international 
agreements on that matter. In addition, specific rules govern publicly 
owned coastal land.

7 Protection of natural spaces and landscapes

What are the main features of the rules protecting natural 
spaces and landscapes? 

Despite the absence of a specific law governing protected areas, there 
is a very broad range of protected areas categories in French law. They 
consist of national parks, marine nature parks, national and regional 
nature reserves, classified and registered sites, Coastline and Lakeshore 
Protection Agency sites, and areas covered by biotope protection orders 
(see question 8) as well as regional nature parks.

Furthermore, European Union law regarding protection of biological 
diversity has had a strong impact on French environmental law: the 1979 
Birds Directive and the 1992 Habitats Directive established a framework 
for the conservation and protection of natural spaces and species. In order 
to comply with the Directives’ provisions, ‘special areas of conservation’ are 
designated by member states, with a protective legal regime. These areas 
are part of the European ecological network, Natura 2000, which aims to 
preserve biodiversity throughout the territory of the European Union. The 
network is supplemented by ‘special protection areas’, established in order 
to protect a number of bird species pursuant to the Birds Directive.

8 Protection of flora and fauna species

What are the main features of the rules protecting flora and 
fauna species? 

Article L411-1 et seq of the Environmental Code deal with protection 
of flora and fauna. A list of protected non-domestic animals and non- 
cultivated plant species is drawn up by orders issued jointly by the min-
istry in charge of nature protection and the Ministry of Agriculture or the 
ministry in charge of sea fisheries (article R411-1). Protected species are 
subject to permanent or temporary prohibitions of destruction and altera-
tion. Administrative and criminal sanctions punish the violation of those 
prohibitions.

In addition, the Coastline and Lakeshore Protection Agency, which is 
a public administrative entity under the authority of the ministry in charge 
of nature protection, implements an active land purchasing policy for the 
protection of coastal areas and the preservation of natural sites and biologi-
cal balance.

Law No. 2016-1087 of 8 August 2016 on biodiversity created the 
French Agency for Biodiversity, with the mission to protect, manage and 
restore terrestrial and marine biodiversity.

9 Noise, odours and vibrations

What are the main features of the rules governing noise, 
odours and vibrations? 

Law No. 92-1444 of 31 December 1992 on noise control, which is codified in 
the Environmental Code, is the first general statute referring to the issue of 
noise pollution. It creates a unifying legal framework and lays down special 
criminal law provisions. In addition, criminal offences laid down by other 
specific regulations punish the infringement of administrative require-
ments in the field of building and housing and as part of special admin-
istrative polices of public health and ICPE. Odours and vibrations coming 
from industrial activities are regulated through the classified installations 
regime.

Mayors have administrative police powers to preserve public tranquil-
lity pursuant to article L2212-2 of the General Local Authorities Code.

10 Liability for damage to the environment

Is there a general regime on liability for environmental 
damage?

An environmental liability regime for direct harm to the environment was 
established by the Law of 1 August 2008 on environmental liability, imple-
menting the EU Environmental Liability Directive (Directive 2004/35/
EC). The Law states that the prevention and remedying of such damage 
should be implemented through the ‘polluter pays’ principle. This regime 
(article L160-1 et seq of the Environmental Code) only applies when seri-
ous and measurable deterioration occurs directly or indirectly to the envi-
ronment and affects land, water, protected species, natural habitats, and 
natural resource services, that is to say the functions performed by a natu-
ral resource for the benefit of another natural resource or the public. It cre-
ates a system of administrative police incorporating concepts and rules of 
civil liability. The statute provides for preventive and remedial measures to 
be taken by operators causing the damage under the control of administra-
tive authorities and gives the conditions under which operators bear the 
cost of these measures. The regime does not apply when the event causing 
the damage occurred before 30 April 2007. This regime is scarcely applied 
in practice since its scope is very narrow.

In addition, general regimes on civil and administrative liability apply 
to environmental damage. Law No. 2016-1087 on biodiversity includes in 
the Civil Code the environmental harm defined as a significant infringe-
ment on elements or functions of ecosystems or on collective profits gained 
by humans from the environment. Certain associations or private individ-
uals will now be able to obtain a remedy for environmental damage using 
these new provisions. The remedy consists first of direct rehabilitation. 

11 Environmental taxes

Is there any type of environmental tax? 

According to the polluter pays principle, a general tax on polluting activi-
ties (TGAP) entered into force on 1 January 2010. The TGAP covers specific 
polluting activities such as the storage and processing facility of non- 
hazardous wastes subject to authorisation under the ICPE regime (article 
266-sexies of the Customs Code). Different rates of levy apply depending 
on the polluting activities.

Hazardous activities and substances 

12 Regulation of hazardous activities 

Are there specific rules governing hazardous activities? 

The EU Seveso Directive of 4 July 2012 aims at the prevention of major acci-
dents involving dangerous substances and at limiting the consequences 
of such accidents. The Directive covers establishments where dangerous 
substances may be present in quantities above a certain threshold. Certain 
industrial activities that are subject to other legislation providing a similar 
level of protection are excluded from the Directive (eg, nuclear establish-
ments or the transport of dangerous substances). Operators have to take 
all necessary measures to prevent major accidents and to limit their conse-
quences for human health and the environment. The requirements include 
notification of all concerned establishments, deploying a major accident 
prevention policy, producing a safety report for upper-tier establishments, 
producing internal emergency plans for upper tier establishments, and 
providing information in case of accidents.

This Directive was transposed into French law by the Order of 10 May 
2000 relative to the prevention of major accidents involving hazardous 
substances or preparations present in certain categories of permit holding 
classified installations for environmental protection.

13 Regulation of hazardous products and substances

What are the main features of the rules governing hazardous 
products and substances?

The EU Regulation on Registration, Evaluation, Authorisation and 
Restriction of Chemicals (REACH), which is directly applicable, set up 
a general obligation to register those substances. It applies to nearly all 
chemical substances. Manufacturers and importers are required to gather 
information on the properties of their chemical substances and to register 
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the information in a central database in the European Chemicals Agency 
(ECHA).

Furthermore, the Environmental Code set up specific requirements 
for hazardous waste. In fact, the holder or producer of hazardous waste is 
required to provide specific packaging and labelling (article L541-7-1 of the 
Environmental Code).

EU legislation (Directive 2011/65/EU) also restricts the use of hazard-
ous substances in electrical and electronic equipment and promotes the 
collection and recycling of such equipment. This legislation was trans-
posed into French law in article R543-171-1 et seq of the Environmental 
Code. 

14 Industrial accidents

What are the regulatory requirements regarding the prevention 
of industrial accidents?

Technological risk prevention plans (PPRTs) were established by the Law 
of 30 July 2003 relative to technological and natural risk prevention and 
damage reparation. Their objective is to resolve the difficult urban plan-
ning situations inherited from the past and improve the coordination of 
future urban planning. PPRTs are established under the authority of the 
prefect and relate to high-risk SEVESO sites. They can, within the scope of 
risk exposure, outline the areas in which new constructions or extensions 
will be prohibited or subject to compliance with requirements relative to 
construction or use. Industrial companies generating the risk must imple-
ment all safety measures to attain a risk level as low as possible, taking 
into account current knowledge and practices as well as the vulnerability 
of the facility’s environment. In addition, PPRTs can, within the scope of 
risk exposure and in the areas regulated for future urban development, 
institute an urban pre-emption right, mark the boundaries of the areas in 
which the municipality will be entitled to institute a right of abandonment, 
and other sectors where home expropriations may be declared in the public 
interest.

Environmental aspects in transactions and public procurement

15 Environmental aspects in M&A transactions

What are the main environmental aspects to consider in M&A 
transactions?

In M&A transactions, environmental liability is a key issue. In fact, under 
the ICPE regime, the last operator of the facility is liable to the adminis-
trative authorities for the clean-up costs associated with contamination 
caused by the activities it performs.

Consequently, in an asset sale including a classified facility, the buyer 
does not automatically inherit pre-acquisition environmental liability for 
damage previously caused, unless he succeeds the seller as the current 
operator of the facility by maintaining the same activity.

In a share sale concerning a company operating an ICPE, the company 
of which the shares have been sold retains environmental liability if there 
is no change of operator.

Furthermore, environmental liabilities are often limited by warranties 
or indemnities issued by the seller to the benefit of the buyer. However, 
these private agreements are not enforceable against the administrative 
authorities (the prefect).

Therefore, the prefect can require remediation works to be carried out 
by the buyer which can bring a claim against the seller on the ground of 
contractual warranties.

16 Environmental aspects in other transactions

What are the main environmental aspects to consider in other 
transactions?

Pursuant to article L514-20 of the Environmental Code, when a facility 
subject to authorisation has been operated on a piece of land, a person sell-
ing that piece of land is required to inform the purchaser of this in writing. 
He or she also informs the purchaser, to the best of his knowledge, of the 
major hazards or drawbacks resulting from the said operation. If the seller 
is the operator of the facility, he or she also indicates to the purchaser in 
writing if the activity gave rise to the handling or storage of chemical or 
radioactive substances. The deed of sale stipulates that this formality has 
been accomplished. Failing this, the purchaser may choose between suing 
for the sale to be cancelled or receiving a refund of a part of the price. The 
purchaser may also demand the rehabilitation of the site at the expense of 

the seller, when the cost of the said rehabilitation does not seem dispropor-
tionate in relation to the sale price.

Liabilities in commercial transactions are often limited by environ-
mental warranties guaranteeing the seller in the case of contamination 
revealed after the sale or if his liability is involved in relation to environ-
mental conditions pre-dating the sale.

17 Environmental aspects in public procurement 

Is environmental protection taken into consideration by public 
procurement regulations?

According to the Public Procurement Code, environment may be used as a 
criterion for awarding contracts, provided that such criterion is in relation 
to the object of the contract. The definition of the needs to be met should 
take into account sustainable development objectives. Environmental 
characteristics can also be part of the calls for the tender’s technical speci-
fications. In addition, contracting authorities are allowed to set up environ-
mental clauses as special conditions for the execution of public contracts.

Environmental assessment

18 Activities subject to environmental assessment 

Which types of activities are subject to environmental 
assessment? 

According to article L122-1 et seq of the Environmental Code, an environ-
mental impact assessment (EIA) must be performed systematically or on a 
case-by-case basis, according to technical criteria and threshold defined in 
article R122-2 and its annex. Works projects, construction projects, public 
and private planning projects that are most likely to have a major impact 
on the environment and public health due to certain factors (nature, size or 
location) are subject to an EIA. For example, industrial projects subject to 
prior authorisation under the ICPE regime, basic nuclear facilities, major 
building constructions and transport infrastructure are systematically sub-
ject to an EIA. ICPE subject to registration are subject to an EIA on a case-
by-case basis.

19 Environmental assessment process

What are the main steps of the environmental assessment 
process? 

The petitioner must perform the EIA and provide it as part of its applica-
tion file. The EIA must include a description of the project, an analysis of 
the initial condition of the environment, an assessment of the project’s 
impacts and of measures contemplated to avoid, reduce or compensate 
significant adverse effects. The competent environmental authority must 
issue an opinion. The administrative authority competent to issue the per-
mit for which the EIA is required decides whether to issue a permit (build-
ing permit, autorisation for classifies facilities, etc), taking into account the 
EIA, the opinion issued by the competent environmental authority and the 
result of the public consultation. The permit will contain requirements to 
mitigate, avoid or compensate any negative environmental impacts.

In addition, public inquiry procedures allow for public consulta-
tion and participation (article L123-1 et seq of the Environmental Code). 
Inquiries are conducted under the supervision of an independent person, 
the ‘investigation commissioner’, who is appointed by the president of the 
administrative tribunal. At least 15 days before the enquiry is opened and 
throughout its duration, the competent authority informs the public by all 
appropriate means, notably in the places concerned by the inquiry, of the 
purpose of the inquiry, the name and capacity of the investigation commis-
sioner, the date on which the inquiry will be opened, where the inquiry will 
take place and how long it will last. The duration of the inquiry must not be 
less than one month. The public can make comments to the investigation 
commissioner, who will give an objective and motivated opinion on the 
project. Administrative authorities are not strictly bound by this opinion. 
However, the project’s authorisation remains under the possible judges’ 
cancellation when the opinion expressed by the ‘investigation commis-
sioner’ is a negative one.
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Regulatory authorities

20 Regulatory authorities

Which authorities are responsible for the environment and 
what is the scope of each regulator’s authority?

Responsibility for the creation and execution of environmental policy and 
regulation is distributed between national and local levels. At national 
level, the Ministry of Ecology, Sustainable Development and Energy 
(MEDDE) is the main authority competent for developing environmen-
tal policy and drafting environmental legislation. At local level, the 21 
Regional Departments of Environment, Planning and Housing are com-
petent for implementing environmental policies and are in charge of the 
inspection of ICPE. The inspection of classified installations is a body of 
inspectors acting as environmental police and has strong powers to inspect 
and access classified installations, in order to ensure compliance with the 
environmental requirements set up in the permits issued by the prefects. 
The prefects (state representatives) have wide powers under the ICPE 
regime. They issue environmental permits, can impose administrative 
sanctions and suspend operators of ICPE when they do not comply with 
their environmental obligations.

Mayors have general police powers that may interact with environ-
mental matters and they are also the competent authority of the waste 
administrative police.

21 Investigation

What are the typical steps in an investigation? 

Inspectors who are in charge of inspecting ICPE have the power to visit the 
installations under their supervision to verify compliance with environ-
mental obligations. They can visit a classified facility at any time of the day 
or night without the operator’s consent or following a 48-hour notice to the 
operator of the facility. Inspectors are entitled to collect necessary informa-
tion and take away all relevant documents after a list has been drawn up 
and countersigned by the operator. Original documents must be returned 
to the operator within one month of the inspection. Furthermore, inspec-
tors must inform the operator of the facility about the inspection results 
and send their reports to the prefect and the operator. The operator can 
make comments on it.

Inspectors acting under air and water administrative police regimes 
can inspect facilities between 8am and 8pm or at any time when the build-
ing is open to the public or if an activity falling within its remit is currently 
being performed. They are also entitled to consult all relevant documents. 

22 Administrative decisions

What is the procedure for making administrative decisions? 

The principle of public information and participation is defined in article 7 
of the Environmental Charter, which has constitutional value, and in article 
L110-1 of the Environmental Code. According to this principle, each person 
has the right, under the conditions laid down in the law, to have access to 
environment-related information that is held by public authorities and to 
participate in the drafting of decisions taken by public authorities having an 

impact on the environment. General as well as individual decisions issued 
by public authorities are subject to public consultation procedures (arti-
cle L120-1 of the Environmental Code). In addition, the National Public 
Debate Commission, which is an independent administrative authority, is 
responsible for ensuring the respect of public participation in the develop-
ment of town and country planning or infrastructure projects of national 
interest of the state, local authorities, public establishments and private 
bodies, as soon as these projects have significant impacts on the environ-
ment (article L121-1 of the Environmental Code). Public participation can 
take the form of a public debate covering the suitability, the objectives and 
the principal characteristics of the project. Administrative authorities are 
not generally bound by comments of the public.

The petitioner takes part in the procedure for making administra-
tive decisions and can make observations and communicate documents 
even though the procedure does not have characteristics of a negotiated 
procedure.

23 Sanctions and remedies

What are the sanctions and remedies that may be imposed by 
the regulator for violations? 

Rules governing bodies in charge of the control of environmental require-
ments and sanctions in environmental matters are defined in article 
L170-1 et seq of the Environmental Code. The legislation provides for a 
common framework which applies to all environmental polices (water, 
waste, classifies installations, etc). When environmental inspectors note 
non-compliance with environmental requirements, they send a report 
to the competent administrative authority which issues a formal notice 
to comply. If the operator does not comply with this formal notice, the 
administrative authority can order administrative sanctions, such as the 
suspension or shutting down of operations, the rehabilitation of the site, 
a financial deposit, an enforcement of the required measures at the opera-
tor’s expense or a financial penalty.

In addition, criminal sanctions punish the operator of a facility in the 
case of operation without a permit or non-compliance with applicable envi-
ronmental requirements by fines or imprisonment, or both (article L173-1 
et seq of the Environmental Code).

24 Appeal of regulators’ decisions

To what extent may decisions of the regulators be appealed, 
and to whom? 

Pursuant to article R514-3-1 of the Environmental Code, administrative 
authorities’ decisions regarding classified installations (such as refusal to 
grant a permit) or issued in application of water regulation can be chal-
lenged by the applicant or operator before the competent administrative 
tribunal, within a two-month period as from the notification of the decision. 
In addition, third parties, that is to say natural and legal persons, interested 
municipalities and their associations, who have an interest in doing so have 
the right to challenge the decision issued by the regulator within a one-year 
period as from the date of publication or posting of the permit.

Judicial proceedings

25 Judicial proceedings

Are environmental law proceedings in court civil, criminal or 
both? 

All French courts are competent for cases involving environmental issues. 
Administrative courts have jurisdiction over all public authorities’ deci-
sions, notably administrative decisions concerning operating permits and 
administrative sanctions. In fact, the legality of any decision taken by an 
administrative authority may be challenged by way of an ultra vires action 
before the competent administrative tribunal. Administrative courts are 
also competent for administrative liability cases.

Civil courts have competence for civil liability cases involving third 
parties, notably for abnormal neighbourhood disturbances claims. They 
also have competence for contractual liability cases between natural or 
legal persons. The civil courts’ competences will be increased through 
the Biodiverty Law, which recognises the environmental harm. Criminal 
courts are empowered to try criminal offences, such as operating a classi-
fied facility without a permit or illegally generating pollutant substances 
creating atmospheric pollution.

Update and trends

Law No. 2016-1087 on biodiversity was enacted on 8 August 2016. 
It provides for a wide range of measures to protect biodiversity. 
This law integrates notably the principle of compensation in the 
Environment Code as a general principle of environment legislation. 
It also provides new instruments to compensate impacts of industrial 
activities on natural resources (article L.163-1 and seq of the 
Environment Code). The contracting authority is responsible to the 
administration but, it is able to contract with a operator specialised 
in environmental compensation. It integrates environmental harm, 
as an infringement on elements or functions of ecosystems or on 
collective profits gained by humans from nature, and civil liability in 
the Civil Code.

Moreover, the statute creates the French Biodiversity Agency, 
with the mission to protect, restore and manage the biodiversity of 
terrestial, freshwater and marine resources. 

In addition, the law implements the Nagoya Protocol on access 
to genetic resources by creating authorisation procedures for the 
commercial exploitation of genetic resources. 
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26 Powers of courts

What are the powers of courts in relation to infringements of 
environmental law? 

Administrative tribunals have unlimited jurisdiction powers regarding 
cases involving ICPE (article L514-6 of the Environmental Code). Their 
decisions are not limited to a cancellation of administrative decisions. 
They can modify administrative decisions or grant an environmental per-
mit on the prefect’s behalf. They can also ask the prefect to issue additional 
requirements.

Civil courts can order the defendant to repair environmental damage 
by the payment of damages or direct rehabilitation.

27 Civil claims

Are civil claims allowed regarding infringements of 
environmental law?

Natural or legal persons can bring legal actions against owners, occupiers, 
contractors or more generally polluters on the basis of either contractual 
or non-contractual liability. For instance, under environmental law, the 
seller of land where a classified installation has been operated has a spe-
cific obligation of information towards the buyer (article L514-20 of the 
Environmental Code).

28 Defences and indemnities

What defences or indemnities are available? 

Under the environmental liability regime, the operator of an installation, 
works or activity is liable for 30 years from the date of causing the dam-
age (article L152-1 of the Environmental Code). Under the ICPE regime, 
the operator is liable for 30 years from the date of the notification of ter-
mination of activity and can be subject to requirements for remediation or 
monitoring.

Parties can invoke limitations to their environmental liability such as 
contractual warranties.

29 Directors’ or officers’ defences

Are there specific defences in the case of directors’ or officers’ 
liability? 

Directors and officers can be held liable for violation of environmental reg-
ulation. Their criminal liability may be sought for the infringement of any 
environmental legislation that provides for criminal sanction. For exam-
ple, they shall be sentenced to one year imprisonment and to a fine (article 
L.173-1 defined by the environmental code). They also may be held civilly 
liable when the criminal offence also constitutes a civil fault.

Generally, the legal person bears liability.

30 Appeal process

What is the appeal process from trials? 

In accordance with the Code of Administrative Justice, decisions of admin-
istrative tribunals are subject to appeal before one of the competent admin-
istrative courts of appeal. An appeal is possible with the Council of State 
under the conditions laid down in the Code of Administrative Justice.

Decisions of civil tribunals are subject to appeal before civil appeal 
courts and an appeal is possible with the Court of Cassation.

International treaties and institutions

31 International treaties

Is your country a contracting state to any international 
environmental treaties, or similar agreements? 

France is a contracting state to a wide range of international conventions 
in the fields of conservation of nature, air, protection of biodiversity and 
marine environment, waste and hazardous substances, marine pollution, 
etc. At international level, it is a party to the Vienna Convention of 1985 
for the protection of the ozone layer, the Convention on biological diver-
sity of 1992 and the United Nations Convention of 1982 on the law of the 
sea, among others. At regional level, it is notably party to the Barcelona 
Convention of 1976 for the protection of the Mediterranean Sea against 
pollution, the Convention of 1979 on the conservation of European wildlife 
and natural habitats and the Convention for the protection of the marine 
environment of the North-East Atlantic.

32 International treaties and regulatory policy

To what extent is regulatory policy affected by these treaties?

France is actively participating in international cooperation on environ-
mental protection and has met most of its international obligations with 
appropriate legislation. However, France still needs to make substantial 
investments to reduce land-based marine pollution, especially as con-
cerns the reduction target for nitrates, in accordance with its international 
commitments.

National policy is mainly affected by international conventions in the 
field of natural resources protection.
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75016 Paris
France
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Jochen Terpitz – Rechtsanwalt

Legislation

1 Main environmental regulations

What are the main statutes and regulations relating to the 
environment?

Environmental regulation in Germany is quite fragmented and sometimes 
difficult to survey. It is based on a multitude of directives, laws, ordinances 
and administrative instructions on the European and on the German fed-
eral level with the additional regional level (Länder) filling any remaining 
gaps.

A few important sources of statutory law are listed below:
• the Federal Pollution Control Act (BImSchG);
• the Federal Soil Protection Act;
• the Water Resources Act;
• the Act on Environmental Impact Assessments;
• the Waste Management and Product Recycling Act (KrWG); and
• the Federal Nature Conservation Act.

2 Integrated pollution prevention and control

Is there a system of integrated control of pollution?

The European standards for integrated pollution prevention and control 
are set out in the Industrial Emissions Directive (2010/75/EU). This direc-
tive was implemented in Germany in 2013 by amendments of several laws, 
including the BImSchG, the Water Resources Act and the KrWG.

3 Soil pollution

What are the main characteristics of the rules applicable to soil 
pollution? 

The two main sources of regulation in this area are the Soil Protection Act 
and the Ordinance on Soil Protection and Contaminated Soil. Such regula-
tion establishes rules and provisions for avoiding damaging changes to the 
soil as well as for the restoration of the soil to an acceptable status following 
the identification of a relevant contamination.

Section 4 of the Soil Protection Act sets out the basic rules applying to 
everyone, with the aim of maintaining the soil such that its functions shall 
be preserved in the long term for humans, for animals and plants, and that 
it can be used in the future. Therefore, everyone must, when operating in 
the soil, avoid any negative impact on the soil; clean any contamination 
existing in the soil; and, as an owner or proprietor, prevent any long-term 
negative impact from the respective land use.

The removal of contaminants and the responsibilities for the removal 
are an important aspect of soil protection. In practice, the question of who 
has to bear the associated cost can be of highest importance. The Soil 
Protection Act establishes an extensive responsibility not only of the origi-
nator of the pollution, but also of the owner, and extending to a previous 
owner, or a legal successor of the polluter. If a previous owner had knowl-
edge of the existence of a contamination, then his responsibility will never 
be time-barred.

Responsibility according to the law means that, in the first instance, 
the responsible person has to take care of the clean-up. However, sec-
tion 10 of the Act grants extensive powers to the administration to order 
the necessary extent of removal and to determine the required cleaning 
methods.

Further aspects of soil protection are set out in other laws, such as the 
principle of sparing use of land in the Planning Code or the relevant provi-
sion of recycling economy and waste management.

4 Regulation of waste 

What types of waste are regulated and how? 

Under German law, any moveable thing that a person needs to (or wants 
to) get rid of is understood to be waste. However, this wide definition is not 
meant to include materials with a positive market value if they are within 
the specifications of any marketable product. The law allows waste to be 
turned into a marketable product as long as the necessary treatment does 
not affect the environment or occurs in a permitted installation.

Waste can be materials for recycling or for final disposal. The regula-
tion intends to promote recycling and reuse over any form of final disposal, 
including burning waste. However, the extraction of high calorific waste 
fractions for use as a fuel surrogate is understood to be recycling while the 
supply to ‘general’ waste-to-energy facilities constitutes final disposal.

The general rule (section 7 KrWG) is that the ‘originator’ of any type of 
waste or its current ‘owner’ has to take care of its further treatment. Private 
households, however, are obliged to surrender all their waste to the munic-
ipality which in turn has to take care of the collection and further treat-
ment. From 2015 materials such as paper, metals, glass, plastics, each have 
to be collected separately (section 14 KrWG) to allow for easier recycling. 
In parallel with the collection of household waste, a ‘dual system’ is in place 
in relation to packaging material whereby consumers pay a premium on 
the purchase price in order to cover the cost of collecting and recycling of 
packaging waste. From the beginning of 2016, new rules shall enter into 
force in relation to used electronic devices, including a take-back obliga-
tion on distributors.

Originators of waste as well as those collecting waste and all other 
parties involved in the treatment or trading of waste are subject to very 
detailed registration and reporting obligations. The regulation comprises 
comprehensive classification of types of waste.

5 Regulation of air emissions

What are the main features of the rules governing air 
emissions? 

Air emissions control is a central element of the BImSchG, which at the 
same time implements several European directives and international trea-
ties into German law. In addition to emission limits, the second control 
level is the maximum overall pollution in a given location.

Four main areas are covered by the law:
• air pollution control related to installations;
• air pollution control related to products (for example fuel quality);
• air pollution control related to traffic; and
• region-specific pollution control.

The Technical Guidance for the Prevention of Air Pollution (TA Luft), 
describes limits of air pollution that must not be exceeded generally. The 
First Ordinance in relation to the BImSchG establishes emission limits 
for small combustion installations, including household heating. Several 
other ordinances deal with traffic, fuels, waste burning, other major com-
bustion plants, and many more industries.
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The Energy Efficiency Ordinance (EnEV) requires certain minimum 
standards in relation to the energy efficiency of new residential buildings 
and office buildings, but also in relation to specific heating technologies. 
For example, many types of inefficient electrical heating must not be used 
in residential houses in Germany beyond 2019, most oil and gas heaters 
older than 30 years must be exchanged, and new buildings must comply 
with minimum standards of energy efficiency and minimum usage of 
energy from renewable sources. There is no separate energy audit required 
for buildings; instead, companies must include every building they are 
using in their overall energy audit. However, landlords must provide, upon 
entering into a lease agreement or a sale, an energy performance certifi-
cate for the building.

6 Protection of fresh water and seawater

How are fresh water and seawater, and their associated land, 
protected?

The Water Resources Act is the main regulation at the federal level, 
accompanied by the water laws of the regions and the ordinances on 
waste water and groundwater. The overall aim of the regulation is to 
preserve all types of water within the environment both as a living 
space for plants and animals, as well for fresh water supply, the pro-
tection against floodwater damage, the maintaining of the landscape 
and the drainage of usable surfaces. In addition, the European Water 
Framework Directive applies with the aim of coherent protection of waters 
across borders.

According to section 8, paragraph 1 of the Water Resources Act, any 
use of waters beyond a commonly accepted ‘general use’ requires a permit. 
This applies to most industrial and even household activities, including the 
discharge of used waters, the use for the purpose of power generation, the 
use for agricultural purposes or as cooling water.

Section 89 of the Water Resources Act establishes a strict liability of 
‘everyone’ who discharges substances into the waters, thereby negatively 
impacting the situation of such waters. In order to implement even higher 
standards of protection, the administration may identify specific water 
protection areas.

In addition, sections 56 to 58 of the Nature Protection Act implement 
specific rules for the protection of the seawaters and coastal areas, which in 
turn are modified by the laws on fishery, the United Nations Convention on 
the Law of the Sea and other international treaties.

7 Protection of natural spaces and landscapes

What are the main features of the rules protecting natural 
spaces and landscapes? 

According to the Federal Nature Conservation Act (BNatSchG), speci-
fied areas can be declared protected (by law or governmental ordinance) 
in which case strict rules will apply with a view to preserving the current 
situation of such specified area. Similar principles apply to certain types of 
landscape (Biotop). Within a protected area, any action that could destroy 
the protected area or any part thereof, is forbidden (section 2, paragraph 
23 BNatSchG), including typically any type of construction of buildings 
or roads, agricultural or forest cultural activities. If a protected space was 
illicitly impacted, the authorities can request the responsible person to 
restore the previous situation. Certain exemptions from the strict rules 
may be possible to enable commercial activities – however, this will typi-
cally require compensation areas to be identified and made available as 
new protection areas.

Even outside protected areas, the use of the landscape for industrial 
activities, roads or other construction will normally require a certain com-
pensation for the use of natural spaces. The amount of compensation 
required will be assessed within the permitting procedures, with nature 
protection forming an integral part of the environmental assessment. 
Several of the regions have implemented compensation pools whereby the 
cost of larger compensation projects will be borne by several new construc-
tion projects – this way, nature protection compensation can essentially be 
turned into a payment obligation.

8 Protection of flora and fauna species

What are the main features of the rules protecting flora and 
fauna species? 

Since 2002, the preservation of the natural resources and fauna has been a 
national objective, as expressed by article 20a of Germany’s Constitution. 
The Nature Conservation Act is the main legal instrument implementing 
the protection of many species in Germany while the main source for listing 
and classifying the protected species is the European Habitats Directive.

9 Noise, odours and vibrations

What are the main features of the rules governing noise, 
odours and vibrations? 

Noise, odours and vibrations are among the main aspects of impact on the 
environment that are regulated by the BImSchG. Over time, the federal 
administration has issued several ‘technical guidances’ constituting bind-
ing minimum standards for authorities in any permitting procedure. 

The TA Luft, for example, describes limits of air pollution that must 
not be exceeded anywhere in order to protect the health of the population 
or to preserve the integrity of the environment; at the same time, the guid-
ance sets out emission limits for specific installations, namely power gen-
eration and certain emission-intensive industries.

Similarly, the Technical Guidance for Noise Reduction (TA Lärm) 
establishes noise limits between 70dB(A) in industrial areas and 45dB(A) 
(night: 35dB(A)) in hospital areas. Accordingly, in any permitting proce-
dure, the competent authorities will have to consider the (additional) noise 
forecast to be produced by a new project, and impose adequate protective 
measures or limitations on limitation where the relevant thresholds would 
be exceeded. The authorities have a wide variety of instruments at their 
disposal, for example a wind farm may be imposed a reduced production 
during night hours, an industrial site could be requested to use railway 
transportation instead of trucks, or a ban on new housing construction 
could be ruled for land adjacent a commercial port area.

In many areas, the Industrial Emissions Directive and the related ‘best 
available technique’ will replace the national technical guidances within 
the coming years.

The law also provides for noise limits in relation to noise emitting tech-
nical equipment that does not require an environmental permit – such as 
vehicles, construction sites or mobile generators.

10 Liability for damage to the environment

Is there a general regime on liability for environmental 
damage?

According to civil law, in combination with the Environmental Liabilities 
Act, anyone causing pollution may be liable to make whole the related 
damage to a person or another person’s property. Such liability is poten-
tially uncapped, but requires a level of fault or at least negligence on the 
side of the polluter. Civil law liability based on the Environmental Liability 
Act is even stricter: here, the operator of a relevant installation (as further 
defined in the annex to the Act) has to compensate irrespective of any fault.

As a matter of public (administrative) law, in 2007 Germany intro-
duced the Environmental Damages Act, which implements European 
Directive 2004/35/EC. The Act provides authorities the possibility to 
enforce measures to avoid environmental damage or, if damage has 
occurred, the cleaning of contaminations and restoration of the previous 
situation; enforcement is only possible against individuals or legal entities 
acting within their professional activities. The aim of such enforcement 
by the authorities is either the specific performance or reimbursement of 
the related costs. Annex 1 of the Act lists certain activities (including waste 
management, production, handling and transportation of hazardous sub-
stances, and genetic engineering) which trigger environmental damage 
liability regardless of their actual fault. Relevant damages can be those to 
biodiversity, to waters or the soil.

In relation to contaminations of the soil, however, the Federal Soil 
Protection Act is more specific and goes beyond the Environmental 
Damages Act by creating a general liability also of the legal owner and the 
previous legal owner of the land. Section 89 of the Water Resources Act 
establishes a strict liability of ‘everyone’ who discharges substances into 
the waters, thereby negatively impacting the situation of such waters.
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11 Environmental taxes

Is there any type of environmental tax? 

In line with the classification by the European Union, the German taxes 
on mineral oil, on natural gas and other fuels, as well as on power are envi-
ronmental taxes. The respective tax rates are connected to the potential 
impact on the environment, and the tax based on the actual consumption. 
At the same time there are exemptions from these taxes available for tech-
nologies that prove to be environmentally friendly, such as high-efficiency 
CHP. Another example is the motor vehicle tax the amount of which is 
partly connected to the amount of emissions the specific type of motor 
vehicle is creating.

Hazardous activities and substances 

12 Regulation of hazardous activities 

Are there specific rules governing hazardous activities? 

The Ordinance on Hazardous Substances governs hazardous activities in 
Germany.

13 Regulation of hazardous products and substances

What are the main features of the rules governing hazardous 
products and substances?

Rules for the handling of hazardous substances and preparations are set out 
in the Hazardous Substances Regulation, widely implementing European 
and international standards by reference to the respective European direc-
tives. These relate to a variety of topics such as health and safety of staff, 
labelling of products and security information, emergency plans or limita-
tions of use of certain substances.

The transportation of hazardous products is regulated by the 
Hazardous Goods Regulation, which, for example, requires proof of spe-
cialised training in line with the European rules regarding road trans-
portation of dangerous goods (ADR) as well as signposting in line with 
the Globally Harmonised System for the classification and labelling of 
chemicals.

14 Industrial accidents

What are the regulatory requirements regarding the prevention 
of industrial accidents?

Based on the European Directive ‘Seveso III’ (2012/18/EU, and its prede-
cessors, including ‘Seveso II’), Germany has implemented detailed rules 
regarding the prevention of industrial accidents as well as comprehensive 
information of emergency services and the public. New provisions relate to 
the mandatory permitting procedure of installations that do not maintain 
a minimum distance from other urban areas as well as the mandatory per-
formance of an environmental impact study.

The main rules affecting businesses that handle dangerous materials 
in amounts above certain minimum thresholds are set out in the Twelfth 
Ordinance in relation to the BImSchG. They need to identify potential 
sources of danger, implement measures to avoid incidents, regularly report 
in the form of a security review, and must set up a comprehensive emer-
gency and hazard prevention plan.

In relation to nuclear installations, the Nuclear Act as well as the 
related Hazardous Incidents Ordinance apply.

Environmental aspects in transactions and public procurement

15 Environmental aspects in M&A transactions

What are the main environmental aspects to consider in M&A 
transactions?

Almost all commercial activities may be subject to some type of environ-
mental regulation. Accordingly, aspects of environmental protection or 
pollution may have substantial influence on the valuation of a business to 
be transferred in an M&A transaction.

When acquiring an industrial enterprise operating installations that 
require environmental permits, it is important for the buyer to check the 
existence and validity of all required permits for every installation and 
in respect of all regulated activities that are proposed to be carried out. 
Potential risks may arise from previous non-compliance with certain regu-
latory requirements (typically those set out in the permit), based on which 

the authority could withdraw the permit, from modifications applied that 
were not in line with the original permit, or from incomplete modernisa-
tion of the installation in view of the best available technology.

Equally, emergency plans, security information and health and safety 
rules will need to be reviewed in order to identify potential areas of liability.

In many cases, buyers will have to carry out a detailed combined legal 
and technical due diligence in order to find out if there are potential areas 
of non-compliance.

As most of the environmental permits are connected to a specific site 
and the possession of or the actual ability to use an installation or an area 
of land, there is often no big difference between a share deal and an asset 
deal. The permit passes with the use of the site, and the required notifica-
tion of a change of the legal entity operating an installation is usually not 
much more than a formality.

Moreover, it should be noted that an asset deal does not open a way 
to easily getting rid of environmental liabilities. Most of the environmen-
tal liabilities can be enforced against each of the persons actually having 
caused pollution, against the owner, and against the current possessor. 
Leaving a contaminated piece of land in a legal entity without means may 
be regarded contra bonos mores and ineffective.

16 Environmental aspects in other transactions

What are the main environmental aspects to consider in other 
transactions?

In real-estate transactions relating to (former) industrial sites, a central 
aspect may be the existence of contaminants and the liability for their 
removal. According to the Federal Soil Protection Act, the buyer of land 
will take over full liability jointly with the previous owner and the polluter. 
The seller will typically be interested in limiting his or her liability by dis-
closing former uses of the land and making the buyer aware of any existing 
contaminants or other pollution – otherwise there would be an ongoing risk 
of liability of the seller even after the transaction.

17 Environmental aspects in public procurement 

Is environmental protection taken into consideration by public 
procurement regulations?

The basic rules regarding public procurement are set out in the Act against 
Constraints on Competition. According to current law, tendering authori-
ties are allowed to use certain criteria aimed at meeting environmental 
protection objectives if those are part of the tendering specifications, or a 
transparent requirement of the qualification test. For example, the tender-
ing authority may prescribe the use of specified materials, climate friendly 
production methods or approvals by specified certification bodies.

In April 2016 Germany implemented the latest amendments of the 
European procurement rules (namely Directive 2014/24/EU) into national 
law. The amended rules allow for an even higher value of environmental 
and general sustainability criteria, namely through the introduction of a 
new ‘life cycle’ cost comparison. The law also requires bidding companies 
to comply with any applicable environmental obligations.

Environmental assessment

18 Activities subject to environmental assessment 

Which types of activities are subject to environmental 
assessment? 

Any installation the construction and operation of which could impact the 
environment will need a permit according to the BImSchG – if it is foresee-
able that the installation would be operated at the same location during a 
period of more than 12 months. Major infrastructure will typically require 
planning approval, which is a permit issued following a slightly more for-
malised process in order to manage a potentially huge number of inter-
ested parties.

Depending on the size of the planned installation, the permit 
according to BImSchG may be issued following a complete environ-
mental assessment, or through a slightly simplified procedure with-
out required involvement of the public. The Fourth Ordinance in 
relation to the BImSchG describes the classification and contains a 
comprehensive catalogue of projects that only require the simplified 
procedure (like heat or power generation installations with less than 
50MW rated thermal input, or wind farms consisting of fewer than  
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20 wind turbines) and those which can only be permitted following the full 
procedure.

Permits according to BImSchG will normally comprise the permit to 
build the installation and the permit to operate it subject to certain require-
ments that are imposed by the permit notification. The permit, once it is 
clear of any potential objections or court procedures, provides the ben-
eficiary legal certainty both in respect of public law aspects (anything an 
authority or regulator might request) and civil law, for example in relation 
to the interests of neighbours or employees. However, this is only true as 
long as the installation is being operated within the parameters as assumed 
by the permit, and subject always to the use of best available technology 
– which includes that over time, the permitting authority may request 
enhancements to the installation.

19 Environmental assessment process

What are the main steps of the environmental assessment 
process? 

The two most relevant assessment processes in practice are the permitting 
procedure according to the BImSchG, and the planning approval proce-
dure. The latter applies to major infrastructure projects (such as streets, rail 
tracks, airports or high-voltage transmission lines), to mining, to projects 
concerning the water bodies and coast protection, and to offshore projects 
beyond the coastal waters.

Both procedures implement a ‘one-stop shop’ whereby only one 
authority leads the proceedings and involves all other authorities and spe-
cialist departments. Accordingly, an environmental permit according to 
the BimSchG will normally comprise the permit to construct, the permit 
to operate, and each of the permits relating to noise, to air pollution, land 
use, conflicts with air traffic, etc. The comprehensive procedures comprise 
an initial publication of the project, opening the opportunity for everyone 
interested to inspect the plans and to formulate concerns or additional 
considerations.

Within the permitting procedures, an environmental impact assess-
ment is required for any new project which could have material influence 
on the environment. Its purpose is to have a standardised procedure for 
measuring the to-be-expected impact across all different areas of nature 
protection and pollution control. Even if a project does not exceed the rel-
evant thresholds in size or importance of the impact on the environment, 
the permitting authority must publish its intent to issue a permit without 
a formal environmental impact study and the main motivation to do so.

According to the BNatSchG, jointly with the Act on Extended 
Remedies in Environmental Matters (UmwRG), recognised non-govern-
mental associations for the protection of the environment do have their 
independent rights to participate and request information and provide 
input during the assessment process. They must be invited and heard by 
the authority and their consideration will have to be reflected in the permit. 
This is also part of Germany’s implementation of the Aarhus Convention, 
and the rights of recognised non-governmental associations were fur-
ther strengthened recently by decisions of the European Court of Justice 
(C-72/12 and C-240/09) as well as Germany’s Supreme Administrative 
Court (7 C 21/12).

Details of the procedures and required contents of a permit are set out 
in the Ninth Ordinance in relation to the BImSchG. Once the permit has 
been issued, the authority again needs to publish this decision and make 
the permit itself accessible for inspection; in cases with a limited number 
of third parties involved, the permit may instead be served upon them 
individually.

Permits can be regarded ‘final and binding’ as soon as all relevant 
objection periods have lapsed and no objection was filed during such 
period.

Regulatory authorities

20 Regulatory authorities

Which authorities are responsible for the environment and 
what is the scope of each regulator’s authority?

While the environmental regulation itself is generally uniform across 
Germany, the administrative organisation is still following the principles 
of independent states within the federation. Accordingly, the main nature 
protection and pollution control administration is implemented as part of 
the administration of the regions, and the competent authority for issu-
ing a specific environmental permit may vary between the regions. The 

administration is organised in two or three levels between local adminis-
tration and regional ministries. Often, the upper regional administration 
will form the competent authority for big infrastructure or power genera-
tion projects, mainly because it would be difficult to have sufficiently spe-
cialised staff in each regional authority.

Local authorities are typically responsible for protection of the land-
scape, permitting of smaller projects, and prosecuting infringements on a 
local level.

21 Investigation

What are the typical steps in an investigation? 

Investigations in the area of environmental law can be triggered by the 
authority’s personnel, following a notification by third parties, or by a 
polluter or an operator of an installation in case of any incident. The pro-
cedures will be led will the overall aim of avoiding or at least minimising 
negative impacts on the environment. The authorities’ rights are gener-
ally the same as general hazard prevention rights and include the right to 
access land and buildings, to remove hazardous materials, take samples 
of suspicious substances, potentially contaminated soil or water, etc, or 
request specific performance by the owner or operator in order to avoid 
further damage. If the public administration believes there has been a 
criminal offence, they will inform the public prosecutors who have even 
wider authority to investigate.

22 Administrative decisions

What is the procedure for making administrative decisions? 

All types of administrative decisions, whether in relation to permitting 
or infringements of environmental law form part of the well-established 
administrative law. Depending on the type of procedure being followed, 
interested parties have rights to information, rights to contribute or sub-
mit considerations, expert opinions or scientific studies. In all cases other 
than the prevention of imminent hazard, the administration works based 
on written decisions or notifications setting out the circumstances of the 
case and giving the reasons and citing the statutory basis. These need to 
be served upon the person concerned, accompanied by an instruction on 
the rights to appeal.

23 Sanctions and remedies

What are the sanctions and remedies that may be imposed by 
the regulator for violations? 

The competent authorities have a full set of different measures at their dis-
posal to enforce environmental regulation such as enforcing specific com-
pliance with requirements imposed in the context of a permit to operate an 
installation. If necessary, the authority may act itself, substituting the oper-
ator in the technical implementation of a regulatory requirement. To the 
extent such requirements are continuously not complied with, the author-
ity may also revoke a permit. Further measures include the prohibition to 
operate, shutting down the installation or even removal of an installation 
that cannot be authorised. Possible further sanctions include administra-
tive fines against the operator or the individuals acting on behalf of the 
operator.

24 Appeal of regulators’ decisions

To what extent may decisions of the regulators be appealed, 
and to whom? 

Under German law, administrative or regulatory decisions in relation to 
environmental law are issued within the framework of general admin-
istrative procedures, although a number of procedural provisions exist 
that are specific to environmental law only. The general principles of the 
Administrative Procedures Laws apply, according to which anyone who is 
(negatively) impacted by an administrative decision (whether a legal entity 
or an individual) can first present an objection against such decision, and in 
case the objection was rejected, file a claim with the administrative courts.

Reasons for an objection or appeal could be the denial of a permit, or 
its granting subject to limitations or additional requirements only (if by the 
beneficiary). Third parties may object if they believe their individual rights 
are affected. Recognised non-governmental associations may object or 
appeal based on the alleged infringement of a public interest.
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Judicial proceedings

25 Judicial proceedings

Are environmental law proceedings in court civil, criminal or 
both? 

Decisions of the administration (including any permitting authority) can 
be appealed against before the administrative courts. This is the special-
ised jurisdiction that was implemented in order to ensure effective control 
over the actions of the administration, as guaranteed by article 19(4) of the 
German Constitution.

However, the enforcement of the regulatory requirements is accompa-
nied by criminal law; the Penal Code, as well as some of the environmental 
laws contain provisions in relation to criminal sanctions in cases of breach 
of environmental law. German law does not provide for criminal sanctions 
against legal entities; accordingly criminal law sanctions are a risk for the 
individuals acting on behalf of a company, as well as for the owner of the 
business, or the management, respectively. Many of the offences are set 
out in Part 29 of the Penal Code (sections 324 and onwards). Their subjects 
are either dangers and damage to the environment itself (water, soil, air, 
environmental protection zones) or dangers for other individuals (noise, 
illegal waste management) as well as the illicit operation of installations 
requiring a previous environmental permit.

26 Powers of courts

What are the powers of courts in relation to infringements of 
environmental law? 

The administrative courts do not have any right to act on their own. They 
will normally start working if they are called for an appeal against any deci-
sion of the authorities. In most cases, the court must be called within a 
month of receipt of the final administrative decision. The administrative 
courts run an official investigation, the procedure is not mainly dependent 
on the parties’ assertions; it may comprise a full review of the administra-
tive decision in question. The appeal would normally protect the claimant 
on an interim basis meaning that while the court procedure is pending, 
the administrative decision in question cannot be enforced, and rights 
thereunder cannot be exercised. In order to avoid long delays in the case 
of claims brought forward by third parties, the beneficiary of a permit may 
be granted the interim right to start construction based on the challenged 
permit even before the court has come to a decision.

27 Civil claims

Are civil claims allowed regarding infringements of 
environmental law?

Civil claims, whether under the Civil Code, the Environmental Liability 
Act (against the owner of an installation) or under any of the specific provi-
sions of environmental law can be brought to the general courts. In most 
cases, the ‘polluter-pays’ principle allows the damaged party to claim com-
pensation in an amount sufficient to reinstate the situation before the dam-
aging event.

28 Defences and indemnities

What defences or indemnities are available? 

In ‘normal’ cases of environmental damage, the claimant has to prove that 
the polluter acted with some degree of responsibility, at least negligently. 
Accordingly a main defence would be that the damaging event had been 
unavoidable for the defendant. Even in the cases of the Environmental 
Liability Act (where the owner of an installation is can be held liable irre-
spective of such responsibility) force majeure is still available as a defence.

The main defence under criminal law is that the defendant acted 
in line with an environmental permit or another decision made the 
administration.

29 Directors’ or officers’ defences

Are there specific defences in the case of directors’ or officers’ 
liability? 

The personal liability of directors and officers of a company for the envi-
ronmental damage caused by the company is currently one of the most 
complex areas of environmental law in Germany. As a criminal law for 
companies does not exist, the individuals actually acting have been at the 
centre of attention, be it based on individual ability to decide and direct, 
or on alleged failures in the organisation of the company. This has led also 
to an increasing number of cases in which directors and officers have been 
held personally liable for compensation under civil law, based on similar 
considerations that they either had the actual position to cause the dam-
age, or that they contributed to the damage through lack of foresight and 
precautionary internal organisation of the company. Criminal compli-
ance programmes are a recommended part of good entrepreneurship and 
may reduce the actual risk of criminal law sanctions by way of improved 
compliance and proof of delegation to certain employees or third par-
ties; however, the establishing of a programme as such does not limit any 
individual’s criminal responsibility. Any written compliance programme 
will need to be accompanied by evidence of its thorough implementation, 
including regular checks and controls. 

30 Appeal process

What is the appeal process from trials? 

The administrative jurisdiction in Germany is exercised by courts on three 
levels. Following a sentence by the administrative court (first instance), 
both the interested party and the authority have the right to appeal, in 
which case the case will be argued before the higher administrative court 
of the relevant region. Complex cases or legal questions of fundamental 
significance may be revised by the federal administrative court.

International treaties and institutions

31 International treaties

Is your country a contracting state to any international 
environmental treaties, or similar agreements? 

Beyond its being part of the supranational legal system of the European 
Union, Germany is a contracting state to numerous international treaties 

Jochen Terpitz – Rechtsanwalt
Jochen Terpitz jot@terpitz.eu

Wilhelmsplatz 2
63065 Offenbach
Germany

Tel: +49 69 17073971
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or conventions that have been implemented into German law or are effec-
tive between participating states. The following small selection should 
illustrate the wide variety of different topcis covered by treaties such as the 
Aarhus Convention (1998), the Convention on Biological Diversity (1992) 
the Cartagena Protocol on Biosafety (2000), the Convention on Nuclear 
Safety (1994), conventions in relation to the Rhine (1999), the Danube 
(1994) or the Elbe (1990), the United Nations Convention on the Law of 
the Sea (1982), several conventions regarding the protection the Atlantic, 
the Baltic Sea, the Antarctic, or the Statute of the International Renewable 
Energy Agency (2009).

32 International treaties and regulatory policy

To what extent is regulatory policy affected by these treaties?

The policies and directives of the European Union have a very substantial 
influence on German environmental law. With the increasing importance 
of global policies for sustainability and environment protection, other 
international treaties (although often through the EU) also have more and 
more impact on national lawmaking.
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Japan
Kiyoshi Honda
Nagashima Ohno & Tsunematsu

Legislation

1 Main environmental regulations

What are the main statutes and regulations relating to the 
environment?

Environmental law in Japan comprises a diverse set of legal regimes. The 
main laws, regulations and standards relating to the environment are as 
follows:

Overall environmental policy and related regulations
• The Basic Environmental Law (Law No. 91 of 1993);
• the Basic Environmental Plan (created in 1994 based on the Basic 

Environmental Law);
• the Nature Conservation Law (Law No. 85 of 1972); and
• the Environmental Impact Assessment Law (Law No. 81 of 1997).

Air pollution
• The Air Pollution Control Law (Law No. 97 of 1968);
• the Law Concerning Special Measures for Total Emission Reduction of 

Nitrogen Oxides from Automobiles in Specified Areas (Law No. 70 of 
1992); and

• the Environmental Quality Standard for Air (created based on the 
Basic Environmental Law and Public Nuisance Countermeasures 
Law).

Water pollution
• The Water Pollution Control Law (Law No. 138 of 1970);
• the Law concerning Special Measures for the Preservation of Lake 

Water Quality (Law No. 61 of 1984); and
• the Environmental Quality Standard for Water (created based on the 

Basic Environmental Law and Public Nuisance Countermeasures 
Law).

Soil contamination
• The Soil Contamination Countermeasures Law (Law No. 53 of 2002); 

and
• the Environmental Quality Standard for Soil (created based on the 

Basic Environmental Law and Public Nuisance Countermeasures 
Law).

Noise
• The Noise Regulation Law (Law No. 98 of 1968); and
• the Environmental Quality Standard for Noise (created based on the 

Basic Environmental Law).

Vibration
• The Vibration Regulation Law (Law No. 64 of 1976).

Offensive odours
• The Offensive Odour Control Law (Law No. 91 of 1971).

Ground subsidence
• The Environmental Quality Standard for Groundwater (created based 

on the Basic Environmental Law).

Waste and recycling
• The Waste Management and Public Cleansing Law (Law No. 137 of 

1970); and
• various laws related to recycling (see question 4).

Hazardous products and substances
• See question 13.

2 Integrated pollution prevention and control

Is there a system of integrated control of pollution?

There is no particular system of integrated control of pollution in Japan; 
however, Japanese law recognises that protection of the environment is 
the responsibility of all segments of society (national and local govern-
ments, industry and businesses, the general public, etc). Japan’s general 
approaches with regard to pollution control and environment protection 
are set forth in the Basic Environmental Law and Basic Environmental 
Plan. Furthermore, it is generally recognised that Japan’s environmental 
policy and laws are based on three fundamental principles: the polluter 
pays/polluter acts principle, the precautionary principle and the coopera-
tive principle.

Under the polluter pays/polluter acts principle, the responsible pol-
luter is obligated to bear all pollution prevention costs and undertake cor-
rective and other measures to maintain the environment in an acceptable 
state. The foregoing includes the obligation to pay restoration costs and 
victim compensation. This principle is founded on paragraph 1 of article 8 
and article 37 of the Basic Environment Law, although the specific obliga-
tions and measures are set out in other laws.

The precautionary principle addresses pre-emptive measures for the 
protection of the environment. Under this principle, if a threat of environ-
mental harm exists, preventative measures are to be taken even if the effec-
tiveness of such measures in preventing the threatened harm is uncertain. 
The application of this principle can be seen in measures addressing chem-
ical substance control, ozone protection, acid rain and global warming.

The objective of the cooperative principle is to promote agreements 
and relations between states, local governments and other public organisa-
tions and other entities through legislative or administrative decisions and 
undertakings. Although this principle is not expressly recognised under 
Japanese law, international cooperation, which is recognised in the Basic 
Environmental Law (article 5) as one of the basic principles for environ-
mental conservation, is one aspect of the cooperative principle. Regimes 
that are considered to be expressions of the cooperative principle include 
pollution prevention pacts, hearings involving interested parties to discuss 
proposed laws, and public participation in the permit approval process.

3 Soil pollution

What are the main characteristics of the rules applicable to soil 
pollution? 

In line with the polluter pays principle, under the Soil Contamination 
Countermeasures Law, corrective measures are to be performed by the 
persons responsible for the soil contamination, and the extent of each such 
person’s responsibility is generally in proportion to the percentage of fault 
attributable to such person in relation to the contamination and result-
ing damages. The foregoing notwithstanding, the Soil Contamination 
Countermeasures Law provides that an innocent owner, possessor or 
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manager of contaminated property may be ordered to investigate the 
existence of contamination and remove the contamination or take other 
measures to address the contamination. Persons affected by soil con-
tamination may assert claims against the polluter including compensation 
claims under the Soil Contamination Countermeasures Law. The pol-
luter may also face criminal liability for causing or contributing to the soil 
contamination.

Under the Soil Contamination Countermeasures Law and local ordi-
nances, soil contamination on a site must be disclosed to the relevant local 
authority. Also, under the Soil Contamination Countermeasures Law, an 
affirmative obligation to investigate land for contamination arises when 
a factory using harmful substances is closed, an area of land exceeding 
3,000 square metres is to be developed, or when the soil contamination 
poses a potential threat to human health.

4 Regulation of waste 

What types of waste are regulated and how? 

Japan’s Waste Management and Public Cleansing Law recognises three 
categories of waste: general waste, industrial waste, and general/industrial 
waste under special control. In general, ‘general waste’ includes all waste 
other than industrial waste; ‘industrial waste’ covers certain categories of 
commercial waste designated by such law or by cabinet order that is gener-
ated from a business activity and waste that is imported into Japan; and 
‘general/industrial waste under special control’ covers types of general 
waste and industrial waste that are considered harmful to human health 
and the environment.

Industrial waste must be stored and disposed of in accordance with 
detailed industrial waste storage and disposal standards. Businesses that 
generate industrial waste are required by law to confirm that their indus-
trial waste has been disposed of properly even when the waste is trans-
ferred to a third party for disposal, and violators may be subject to certain 
mandatory measures and orders.

General waste is disposed of by municipalities but under certain laws 
(including those set out below), producers of products that subsequently 
become waste are obligated to take back and dispose of such products:
• the Containers and Packaging Recycling Law (Law No. 48 of 1995) 

requires households and businesses to separate certain waste products 
such as cans, plastic bottles, glass bottles, etc, for separate collection 
and recycling;

• the Home Appliance Recycling Law (Law No. 97 of 1998) requires 
retailers of certain types of consumer appliances to receive and 
transport old appliances returned by consumers to designated places 
for recycling, and requires manufacturers of such appliances to take 
responsibility for such recycling;

• the Construction Material Recycling Law (Law No. 104 of 2000) 
requires contractors at construction works projects to sort certain 
waste products, such as concrete, asphalt and wood, for recycling; and

• the End-of-Life Vehicle Recycling Law (Law No. 87 of 2002) addresses 
various obligations relating to the disposal of vehicles and the collec-
tion and recycling of, among other things, metal, CFCs, airbags and 
used vehicle parts.

5 Regulation of air emissions

What are the main features of the rules governing air 
emissions?  

Air emissions are regulated by the Air Pollution Control Law. Among other 
things, the law requires that prior to installation of any specified facilities 
that generate certain types of emissions, the responsible party is to submit 
a filing with the appropriate governmental authority which discloses the 
type and structure details of the specified facility, the emissions process-
ing method and the emissions contamination state and volume. A similar 
filing is also required when there is to be a structural modification to any 
of such specified facilities. Further, if the relevant administrative author-
ity determines that the facility’s emissions do not or will not comply with 
the applicable emissions standards, the authority can suspend the facility’s 
construction or order that the facility’s construction plans be modified. 

In regard to rules concerning the energy efficiency of buildings, the Act 
on Promotion of Energy Efficient Buildings was enacted on 8 July 2015 in 
order to promote environmentally friendly buildings. On the other hand, 
there are no statutory rules concerning energy audits for buildings.

6 Protection of fresh water and seawater

How are fresh water and seawater, and their associated land, 
protected?

The main legislation addressing the protection of fresh water and seawa-
ter is the Water Pollution Control Law. This law serves to prevent against 
water pollution in ‘public water areas’ (including waterways, ponds, riv-
ers, lakes, coastal areas, etc, but excluding public sewers and other areas 
covered by the Sewerage Law (Law No. 79 of 1958)) by regulating emis-
sions of harmful substances discharged by factories and others. The law 
also allows victims who suffer health problems caused by the emissions 
discharged into the water to receive compensation from those responsible 
for the contamination.

The Japanese government establishes the national effluent standards 
of permissible concentrations of toxic substances, and local governments 
may establish more stringent standards when reasonably necessary, for the 
protection of human health and the environment. Dischargers of wastewa-
ter containing toxic substances that exceed the applicable standards will be 
held liable and punished for such violations.

7 Protection of natural spaces and landscapes

What are the main features of the rules protecting natural 
spaces and landscapes? 

The primary laws addressing the protection of natural spaces and land-
scapes are the Landscape Law (Law No. 110 of 2004) and the Natural Parks 
Law (Law No. 161 of 1957).

The Landscape Law was implemented in 2004 to ‘build a beautiful 
and dignified land, create an attractive and comfortable living environ-
ment and realise vibrant communities with distinct personalities by taking 
comprehensive measures to develop good urban and rural landscapes such 
as formulating landscape plans, in order to improve the quality of life of 
the people of Japan and contribute to the growth of the national economy 
and sound development of society’ (article 1). The Law sets out specific 
responsibilities of the national government, local governments, businesses 
and the general public, and, among other things, enforces guidelines and 
plans addressing landscape promulgated by local governments and com-
munities. In general, each local government establishes its own landscape-
related guidelines and plan.

Japan’s natural parks (which include national parks, quasi-national 
parks and prefectural natural parks) are administered pursuant to the 
Natural Parks Law. The system of natural parks in Japan differs from those 
of most other countries because not all of the land that comprises natu-
ral parks is owned by the national or local governments. Certain privately 
owned properties are also designated as natural parks and are subject to 
the Natural Parks Law and other laws and regulations (such as those impos-
ing restrictions on construction) intended to preserve and protect the natu-
ral landscape of such areas.

8 Protection of flora and fauna species

What are the main features of the rules protecting flora and 
fauna species? 

The primary laws addressing the protection of flora and fauna species 
are the Wildlife Protection and Hunting Management Law (Law No. 
88 of 2002) and the Law for the Conservation of Endangered Species of 
Wild Fauna and Flora (Law No. 75 of 1992). The Wildlife Protection and 
Hunting Management Law regulates, among other things, the capture or 
collection of wildlife, game animals, bird eggs, etc, the rearing and sell-
ing of wildlife and hunting, and provides for the designation of ‘national 
wildlife protection areas’ by the Minister of the Environment. Through 
the Law for the Conservation of Endangered Species of Wild Fauna and 
Flora, the Japanese government has adopted the National Guidelines for 
the Conservation of Endangered Species which addresses the principles by 
which conservation of endangered species is to be carried out. The Law 
seeks to protect and regulate the handling of species classified as national 
endangered species or international endangered species.
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9 Noise, odours and vibrations

What are the main features of the rules governing noise, 
odours and vibrations? 

The Noise Regulation Law regulates noise from factories, workplaces and 
construction sites and sets standards for noise emitted from motor vehi-
cles. The law is applicable to specified areas, such as residential areas, areas 
neighbouring hospitals and schools and construction sites. Persons who 
intend to construct certain facilities that emit a certain level of noise are 
required to submit a notification to the relevant competent authority and 
must comply with the relevant standards regarding noise. The Vibration 
Regulation Law regulates certain types of vibrations through measures 
similar to those of the Noise Regulation Law.

Enacted in 1972, the Offensive Odour Control Law regulates offensive 
odours, especially those emitted from business activities, for the preserva-
tion of the living environment and the general health of the people of Japan. 
To achieve its objectives, the Law establishes various regulatory measures 
intended to reduce or eliminate offensive odours emitted through busi-
ness activities and stipulates certain responsibilities of the national and 
local governments, businesses, and general public to mitigate emissions of 
offensive odours.

10 Liability for damage to the environment

Is there a general regime on liability for environmental 
damage?

There is no general regime on liability for environmental damage. 
Nevertheless, as mentioned in question 2, the polluter pays principle gen-
erally applies when addressing issues of liability for environmental dam-
age. Also, certain environmental laws (such as the Land Contamination 
Countermeasures Law) address liability for environmental damage (such 
as environmental damage due to land contamination).

11 Environmental taxes

Is there any type of environmental tax? 

Japan introduced the tax for climate change mitigation in 2012. The tax is 
applied to entities that use fossil fuels such as oil, natural gas and coal, and 
is charged based on the volume (kilolitre or tonne) of carbon dioxide emis-
sions produced by such entities. Thus, it is consistent with the polluter pays 
principle. The tax rate will have been gradually raised in three phases to 
¥289 by April 2016. Revenues from this tax go to support CO2 emissions 
control measures and the facilitation of renewable energy.

Hazardous activities and substances 

12 Regulation of hazardous activities 

Are there specific rules governing hazardous activities? 

There are no specific rules governing hazardous activities. However, cer-
tain laws provide that the party who conducts certain hazardous activities 
will be held liable for all damages caused thereby, such as damages result-
ing from emissions, regardless of fault. For example, with respect to the 
nuclear accident that occurred at the Fukushima Daiichi Nuclear Power 
Plant, under the Act on Compensation for Nuclear Damage (the Nuclear 
Compensation Act), the operator of that nuclear power plant is strictly 
liable (ie, liable regardless of fault, negligence or intention to cause harm) 
and exclusively liable for the damage caused by the accident and such lia-
bility is not limited in amount.

13 Regulation of hazardous products and substances

What are the main features of the rules governing hazardous 
products and substances?

In Japan, hazardous products and substances are mainly regulated by the 
following laws and regulations:
• the Law Concerning the Examination and Regulation of Manufacture, 

etc of Chemical Substances (Law No. 117 of 1973) (the Chemical 
Substances Control Law);

• the Poisonous and Deleterious Substances Control Law (Law No. 303 
of 1950);

• the Law on Confirmation etc on Release Amounts of Specific Chemical 
Substances in the Environment and Promotion of Improvements to 
the Management Thereof (Law No. 86 of 1999) and Cabinet Order 

(establishing the Pollution Release and Transfer Register system);
• the Labour Safety Law (Law No. 57 of 1972);
• the Law Concerning the Protection of the Ozone Layer through the 

Regulation of Specified Substances and Other Measures (Law No. 53 
of 1988); and

• the Law on Special Measures for Promotion of Proper Treatment of 
PCB Waste (Law No. 65 of 2001).

The Chemical Substances Control Law regulates general industrial chemi-
cal products (ie, it does not regulate other chemical products such as 
pharmaceuticals, cosmetics, food-related products, agriculture-related 
products and fertilisers), and the chemicals regulated under this law are 
divided into the following six categories: new chemical substances; general 
chemicals; class I specified chemical substances; class II specified chemi-
cal substances; priority assessment chemical substances; and monitoring 
chemical substances.

Under the Civil Code of Japan, an owner of a premises may be liable 
to an injured party for any injuries or illness sustained as a result of the 
disbursement of hazardous substances (eg, asbestos) located on such 
premises. Also, under the Air Pollution Control Law, an owner of a build-
ing containing asbestos is required to, among other things, file a report 
with the prefectural governor regarding the implementation of demolition, 
repair or refurbishment work to be performed to such building. Also, under 
the Labour Safety Law and its related regulations, an employer is required 
to protect its employees from asbestos-related harm at the workplace (such 
as construction sites).

14 Industrial accidents

What are the regulatory requirements regarding the prevention 
of industrial accidents?

There is no law that specifically stipulates regulatory requirements for the 
prevention of industrial accidents. Certain laws, however, address such 
issue. For example, if an industrial accident constitutes a ‘public nuisance’ 
as defined under the Basic Environment Law, laws related to compensa-
tion for victims of such public nuisance and criminal sanctions against 
persons responsible therefor (see question 25) are applicable. On the 
other hand, other laws serve to prevent industrial accidents. For example, 
some of the laws and regulations mentioned in question 13 seek to prevent 
industrial accidents involving the release of hazardous substances. Also, 
the Environmental Impact Assessment Law seeks to prevent industrial 
accidents by imposing an obligation to conduct an environmental impact 
assessment in relation to the construction of certain facilities, etc.

Environmental aspects in transactions and public procurement

15 Environmental aspects in M&A transactions

What are the main environmental aspects to consider in M&A 
transactions?

In the case of a purchase of shares in a company which owns contaminated 
property, emits pollution exceeding regulatory standards or has environ-
mental liability, in general (unless the intent of such purchase is to escape 
liability arising from the environmental hazard in question), the share pur-
chaser will not incur the legal liability of the company even if it purchases 
100 per cent of the company’s shares; provided, however, that the compe-
tent authority might essentially require such shareholder (the purchaser) 
to perform or cause the company to undertake certain countermeasures to 
address or resolve the environmental hazard. 

16 Environmental aspects in other transactions

What are the main environmental aspects to consider in other 
transactions?

In the case of an asset purchase of contaminated property or property emit-
ting pollution exceeding regulatory standards, in general, the purchaser 
will incur liability (it will assume the obligation to address the contamina-
tion or cease the emission) in relation to such property as the owner of such 
property pursuant to the applicable environmental law. However, certain 
liability remains with the seller or person to whom the environmental prob-
lem is attributable.

Under the Civil Code, generally, if property with an environmental 
issue is to be sold and the existence of such environmental issue is incom-
patible with the buyer’s purpose for purchasing such property, the seller 
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has a duty to provide a good faith explanation to the buyer regarding such 
environmental issue, and the seller will be liable to the buyer for com-
pensatory damages if it fails to fulfil such duty. In this regard, the seller 
is required to disclose all environmental issues related to the property to 
the buyer. This duty also arises generally in the context of a share trans-
fer transaction involving shares of a company possessing property with an 
environmental issue, where the value of the company is substantially tied 
to the value of the subject property. In addition, it is standard for a land sale 
agreement to require a seller to disclose the existence of all environmental 
problems related to the property prior to closing.

In addition, with respect to financing transactions, there is no judi-
cial precedent recognising lender liability for an environmental incident 
or damages resulting therefrom, and no liability will be imposed against a 
lender by reason of its lending of funds to the person who causes an envi-
ronmental incident or damage unless liability for such incident or damage 
is otherwise clearly attributable to the lender.

17 Environmental aspects in public procurement 

Is environmental protection taken into consideration by public 
procurement regulations?

Japan enacted the Law on Promotion of Procurement of Eco-Friendly 
Goods and Services by the Government and Other Entities (Law on 
Promoting Green Purchasing) (Law No. 100 of 2000) with the objectives 
of encouraging procurement of eco-friendly goods by the national and 
local governments, local independent administrative institutions and 
others, providing information on eco-friendly goods and promoting eco-
friendly goods, etc (article 1). Article 6 of the Law provides that the gov-
ernment shall determine the basic policy for the promotion of eco-friendly 
goods for procurement, etc.

Environmental assessment

18 Activities subject to environmental assessment 

Which types of activities are subject to environmental 
assessment? 

Under the Environmental Impact Assessment Law (the EIA Law), an envi-
ronmental impact assessment (EIA) must be conducted in relation to cer-
tain designated projects. Projects subject to the EIA Law are categorised 
as Class-1 Projects, and Class-2 Projects. Chapter 1, article 2, paragraphs 2 
and 3 of the EIA Law define the term ‘Class-1 Project’ as ‘a large-scale pro-
ject that is designated by government ordinance as likely to have a serious 
impact on the environment’ and that falls under one of the designated cat-
egories stated in paragraph 2, and the term ‘Class-2 Project’ as a project that 
is generally ‘on a scale commensurate with that of a Class-1 Project’ but 
with certain qualifications including the fact that Class-2 Projects require 
a determination to be made as to whether it will have a serious impact on 
the environment.

19 Environmental assessment process

What are the main steps of the environmental assessment 
process? 

If a project falls under the classification of Class-1 Project, then the environ-
mental impact assessment procedures (the EIA procedures) are required 
without exception. If the project falls under the classification of Class-2 
Project, then the government will determine whether the EIA procedures 
are required for such project on a case-by-case basis. With respect to other 
projects, EIA procedures are not required.

EIA procedures are divided into six steps as follows:
• primary environmental impact consideration;
• determination of the assessment method;
• implementation of the environmental impact assessment;
• drafting of the environmental impact statement;
• preparation of the final version of the environmental impact state-

ment; and
• impact mitigation reporting.

Regulatory authorities

20 Regulatory authorities

Which authorities are responsible for the environment and 
what is the scope of each regulator’s authority?

The principal authorities and bodies responsible for administration and 
enforcement of Japan’s environmental policy are the Ministry of the 
Environment (MOE) and local governments.

The MOE and local governments are primarily responsible for the 
enforcement of environmental laws in Japan. The particulars of the author-
ity granted to, as well as the division of authority between, the MOE and 
local governments, differ depending on the individual law, but generally, 
in the case of breach of an individual law, the MOE or local government 
will have the authority to order certain measures under administrative law 
to be taken, such as suspension of work, licence revocation or variation, or 
restitution and remuneration.

Broadly speaking, the division of authority between the MOE and 
local governments is as follows:
• administrative duties relating to such matters as the setting or deter-

mination of environmental standards, regulatory standards, and facil-
ities subject to regulations, and the formulation of the total emissions 
reduction basic policy, and administrative duties relating to regions 
and items that are subject to total emissions regulations, are executed 
directly by the national government;

• the making of classifications under environmental standards (water 
pollution, etc), the setting of total volume regulatory standards, and 
administrative duties relating to the constant monitoring of air pol-
lution and preparation of measurement plans are statutory admin-
istrative duties delegated to the local governments. These duties 
supplement the environmental standards and regulatory standards 
discussed above; and

• formulation of pollution prevention plans and other plans; the discre-
tionary adoption of stricter standards, improvement orders and other 
regulatory enforcement measures; administrative duties relating to 
report gathering and on-site inspections; making requests for provi-
sion of opinions, etc, to related government agencies; and similar 
administrative duties, are the duties of local governments.

21 Investigation

What are the typical steps in an investigation? 

The steps of investigations of environmental matters vary depending on 
the nature of the matter and the purpose for the regulation. For example, 
the Soil Contamination Countermeasures Law provides that an innocent 
owner, possessor or manager of contaminated property can be ordered to 
investigate the existence of contamination, remove the contamination or 
take other measures to address the contamination.

22 Administrative decisions

What is the procedure for making administrative decisions? 

Typically, a victim of pollution will file a grievance with the relevant gov-
ernment agency and request a mediation proceeding (involving the pollut-
ing company and government agency) to address the claim. If the victim is 
unsatisfied with the result of such mediation, the victim may file a lawsuit 
against the government and polluter to seek appropriate redress. In the 
mediation and lawsuit, parties will have a right to be heard and present 

Update and trends

A hot topic in Japan related to environmental law is Japan’s increased 
dependence on fossil fuel generated power and the effect this has 
had on the environment. Following the Fukushima Daiichi nuclear 
disaster in March 2011 and subsequent shutdown of Japan’s nuclear 
reactors, nuclear energy consumption in Japan fell to less than  
1 per cent and Japan instead turned to increased power production 
through fossil fuel sources such as imported oil, natural gas and coal, 
as well as renewable energy sources. The Japanese government is 
eager to control the resulting increase in greenhouse gas emissions 
and lower its dependence fossil fuels, and thus is taking steps to 
restart its nuclear reactors. The use of nuclear energy, however, 
remains a highly controversial issue in Japan.
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evidence to support their claim. Cases involving claims arising from pol-
lution generated by the purported polluter are typically difficult and costly 
to prove, but there have been several public nuisance cases in which vic-
tims have prevailed over parties responsible for pollution that led to serious 
diseases.

23 Sanctions and remedies

What are the sanctions and remedies that may be imposed by 
the regulator for violations? 

In the event of an environmental permit violation, in addition to possibly 
having a permit suspended or revoked, the violator may be subjected to 
a criminal penalty (imprisonment or a fine, or both), ordered to take cor-
rective measures, or ordered to suspend its businesses temporarily or 
permanently.

Violators of environmental laws or permits may be subject to criminal 
liability, civil liability, and liability pursuant to administrative laws (due to 
the failure to comply with regulatory standards and orders).

To establish criminal liability, in general, an intent to commit the vio-
lation must be established, and thus if the offender was not aware of the 
offending incident at the time of the violation, in general, criminal liability 
will not be found.

To establish civil liability, in general, there must be wilful miscon-
duct or negligence on the part of the offender, and if the claimant cannot 
establish that the alleged offender could have foreseen the occurrence of 
the environmental incident, and a causal relationship between the alleged 
offender’s conduct and the environmental incident, then no civil liability 
will be imposed; provided, however, that certain individual laws hold the 
responsible party strictly liable for damages arising from an environmental 
incident in the case of air pollution, water pollution, and nuclear radiation 
contamination. In cases where a contractual relationship exists between 
the offender and the claimant, the offender may be sued for breach of con-
tract due to the failure to perform a duty or obligation thereunder. In gen-
eral, when there is more than one offender, all offenders will be jointly and 
severally liable for the damage.

24 Appeal of regulators’ decisions

To what extent may decisions of the regulators be appealed, 
and to whom? 

In general, a person whose application for environmental permit has been 
denied or taken under consideration may petition the same administrative 
authority or its supervising agency for a reconsideration or reversal of that 
decision. Under Japanese administrative law, in general, a court action to 
challenge that decision can only be initiated after the aforementioned peti-
tion is made.

Judicial proceedings

25 Judicial proceedings

Are environmental law proceedings in court civil, criminal or 
both? 

Environmental law violation cases can proceed in court as civil or criminal 
actions, or both. In 1970, the Law on the Punishment of Pollution Offences 
against Human Health was put into force. Under this law, polluters (ie, the 
actual offender and the responsible company) who intentionally or neg-
ligently discharge substances harmful to human health into the environ-
ment in the course of business activities can be held criminally liable for 
their actions and punished accordingly.

26 Powers of courts

What are the powers of courts in relation to infringements of 
environmental law?  

In cases of violation of environmental laws, the courts of Japan may, with 
respect to the violators and responsible parties, order the payment of civil 
damages; impose civil and criminal penalties and fines; order injunctions 
or specific performance for the prevention or remediation of environmen-
tal damage; and take such other action or provide such other relief as per-
mitted under the law and deemed appropriate by the court.

27 Civil claims

Are civil claims allowed regarding infringements of 
environmental law?

Yes, see question 23.

28 Defences and indemnities

What defences or indemnities are available?  

The typical defences asserted include lack of intent (in the case of crimi-
nal liability) and the failure to establish the necessary elements for civil or 
criminal liability.

Environmental indemnities can be used to limit exposure for certain 
actual or potential environmental liabilities (depending on the scope of the 
indemnity and the ability and willingness of the indemnitor to honour its 
obligations under the indemnity); however, criminal liability cannot be dis-
charged through an indemnity. In certain cases, directors and officers may 
be able to obtain indemnity protection through D&O insurance in respect 
of certain liabilities and costs (excluding criminal liability and liability 
incurred due to the pursuit of their own self-interests).

29 Directors’ or officers’ defences

Are there specific defences in the case of directors’ or officers’ 
liability? 

In general, under the Companies Law, directors and officers of corpora-
tions will not incur liability unless they intentionally or as a result of gross 
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negligence fail to properly perform their duties. This principle also applies 
in relation to environmental liability.

30 Appeal process

What is the appeal process from trials? 

Japan’s judicial system is composed of five types of courts (the Supreme 
Court of Japan, high courts, district courts, family courts and summary 
courts); and, in general, two levels of appeal are possible. For civil and 
criminal matters (except for minor cases which are handled by the sum-
mary courts and other certain exceptional matters over which the high 
courts have original jurisdiction), cases are handled by the district courts. 
A judgment by a district court can be appealed to the High Court, and 
the judgment of the High Court may be appealed to the Supreme Court. 
However, unless the appeal satisfies certain conditions, the Supreme Court 
has discretion to accept or reject appeals.

International treaties and institutions

31 International treaties

Is your country a contracting state to any international 
environmental treaties, or similar agreements? 

Japan is a contracting state to various international environmental treaties 
and agreements including the following:

• the Convention on Biological Diversity;
• the Convention on the International Trade in Endangered Species of 

Wild Flora and Fauna (CITES);
• the Convention on Wetlands of International Importance especially as 

Waterfowl Habitat;
• the Basel Convention on the Control of Transboundary Movements of 

Hazardous Wastes and Their Disposal;
• the Montreal Protocol on Substances That Deplete the Ozone Layer;
• the United Nations Convention on the Law of the Sea (UNCLOS);
• the Convention on the Prevention of Marine Pollution by Dumping 

Wastes and Other Matter; and
• the Protocol of 1978 Relating to the International Convention for the 

Prevention of Pollution From Ships, 1973 (MARPOL).

32 International treaties and regulatory policy

To what extent is regulatory policy affected by these treaties?

Under article 98 of the Constitution of Japan, all treaties concluded by 
Japan (which include the international agreements mentioned above) are 
to be faithfully observed. Thus, Japan is obliged to carry out its obligations 
under such international agreements through the enactment of regulatory 
policies and otherwise. In this regard, Japan has enacted various national, 
prefectural and local laws, regulations and policies.
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Legislation

1 Main environmental regulations

What are the main statutes and regulations relating to the 
environment?

Environmental regulation in Malta consists of numerous acts as well as 
EU legislation dealing with environmental protection with the major part 
of Maltese legislation being derived from EU directives. The central act 
dealing with environmental protection is the Environment Protection 
Act (EPA) with the various aspects of environmental law being regulated 
under the EPA’s subsidiary legislation. Until recently, environmental pro-
tection law and development planning law was merged under one Act, the 
Environment and Development Planning Act (EDPA), with all environ-
ment and development planning issues falling within the competence of 
the Malta Environment and Planning Authority (MEPA). However, this 
authority has recently been split and two separate authorities have been 
created in its place: the Environment and Resources Authority (ERA) and 
the Planning Authority. The demerger of MEPA also brought about the 
adoption of two new Acts: the EPA, which deals solely with environmental 
protection matters, and the Development Planning Act, dealing develop-
ment planning issues.

The EPA, albeit in very general terms, lays down the fundamental 
environmental law principles and points out from the very start that it is the 
duty of everyone together with the government to protect the environment 
and to assist in the taking of preventive and remedial measures. Over the 
years, a significant amount of subject-specific legislation has been enacted 
addressing the various aspects of environmental law. At present, there are 
approximately 125 sets of environmental law-related regulations ranging 
from the protection of trees and woodlands to the control of waste man-
agement activities. 

Other legislation relevant to environmental law includes the 
Malta Resources Authority Act, which regulates the protection of min-
eral resources. Also relevant to environmental law is the Sustainable 
Development Act, which seeks to enable the raising of awareness of 
the principles of sustainable development, and the Crimes against the 
Environment Act.

There are no specific acts under Maltese law governing human rights 
related to environmental protection. Although the Constitution lays down 
the basic principles and basic rights and freedoms, environmental protec-
tion is not listed among them. However, one could argue that the right to a 
healthy environment is safeguarded under the right to life (established in 
the Maltese Constitution). This is in fact the position taken by the European 
Court of Human Rights in recent decisions.

2 Integrated pollution prevention and control

Is there a system of integrated control of pollution?

The Industrial Emissions Directive (Directive 2010/75/EU) (IED) – the suc-
cessor to the Integrated Pollution Prevention and Control (IPPC) Directive 
– was implemented into Maltese law through the Industrial Emissions 
(Integrated Pollution Prevention and Control) Regulations (SL549.77). 
The primary objective of the Regulations is to prevent, reduce and control 
pollution from various point sources and to set out the principles for the 
permitting and control of industrial installations based on an integrated 
approach and the best available techniques (BAT).

The main obligation imposed on operators by the Regulations is the 
requirement of a permit that is to be obtained from the competent author-
ity. Those installations that fall within Schedule 1 of the Regulations 
(equivalent to Annex 1 of the IED) are subject to this permit requirement. 
The permit application would generally contain, among other details, a 
description of the installation, materials and energy used and generated, 
the sources and nature of foreseeable emissions as well as the measures 
planned to monitor such emissions. When determining an application, 
the competent authority adopts an ‘integrated’ approach and takes into 
account the whole environmental performance of the installation, includ-
ing emissions to air, water, soil, generation of waste, and so on. The author-
ity would also consider any potential impacts which the operation of the 
installation might have on human health as well as the capability and suit-
ability of the applicant to undertake the proposed activity.

In order to control and minimise pollution from the installation, the 
permit must contain pollution standards, namely emission limits, which 
are set by the competent authority on the basis of BAT. The permit would 
also impose monitoring obligations on the operator who is required to pro-
vide, at regular intervals, certain data to the authority to enable it to check 
the operator’s compliance with the emission levels and other permit condi-
tions. Additionally, where activities could result in the contamination of 
soil or groundwater by hazardous substances, the operator would normally 
be required to prepare a baseline report containing information about the 
status of the soil and groundwater so that if significant pollution occurs 
over time, the operator would, after cessation of the activity, be obliged to 
return the site to the state defined in the baseline report.

3 Soil pollution

What are the main characteristics of the rules applicable to 
soil pollution? 

In terms of the EPA, there is a general obligation to ensure that natu-
ral resources, which include soil, are managed in a sustainable man-
ner. However, the main regulation relating to soil protection is the Soil 
Preservation Act, which essentially provides for the protection and preser-
vation of fertile soil, in other words, soil used for agricultural purposes. The 
Act generally prohibits the degradation of soil by, among other things, pre-
venting persons from covering it with concrete, stones and other materials, 
rendering it unsuitable for agricultural means by mixing it with materials in 
such a way as to sterilise it, and erecting buildings on it.

In addition, the Industrial Emissions Regulations specifically require 
that any permit granted to an operator must include appropriate meas-
ures for the protection of soil and groundwater. In fact, where the activity 
involves the use, production or release of relevant hazardous substances 
that could potentially lead to soil and groundwater contamination at the 
site of the installation, the operator is required to prepare and submit to 
the competent authority a baseline report before commencement of 
operations. The purpose of the report is to determine the state of soil and 
groundwater prior to the commencement of operations so that a compari-
son may then be made with the state of the soil and groundwater following 
the cessation of activities. Where it results that the installation has caused 
significant pollution of the soil or groundwater (when compared to the 
state established in the baseline report), the operator will be required to 
take the necessary measures to address that pollution in order to return the 
site to that state.
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It is a general principle of Maltese law that the operator must pay for 
any environmental damage caused as a result of its activities. As will be 
discussed further below, the Prevention and Remedying of Environmental 
Damage Regulations (SL549.97), implementing Directive 2004/35/EC on 
environmental liability, establish a framework for environmental liability 
which is based on the polluter-pays principle and which aims to prevent 
and remedy environmental damage, which includes any damage to the 
land. Therefore, any contamination of the soil by an operator would likely 
trigger the application of these Regulations.

4 Regulation of waste 

What types of waste are regulated and how? 

Following Malta’s accession to the EU, waste-related policy and legisla-
tion is primarily based on EU policies and is largely dictated by EU direc-
tives and regulations. The main legislation concerning waste comprises 
the EPA, the Waste Regulations and the Waste Management (Activity 
Registration) Regulations (SL549.45). The EDPA defines ‘waste’ as ‘any 
thing, substance or object that the holder discards or intends to discard, 
or is required to keep to discard’ and requires the competent authorities to 
ensure that waste is managed in a sustainable manner and that its reduc-
tion, proper use, reuse and recovery is promoted.

The term ‘waste’ is also defined in the Waste Regulations (SL549.63), 
which provide that waste is any substance or object that the holder discards 
or intends or is required to discard. Although this definition is in line with 
that of the EDPA, the term is relatively wide and could give rise to some 
uncertainty as to what it constitutes exactly. The Regulations do, however, 
specify that by-products, which are substances or objects resulting from 
production processes, are not regarded as waste, as long as the following 
conditions are met:
• further use of the substance or object is certain;
• the substance or object can be used directly without any further pro-

cessing other than normal industrial practice;
• the substance or object is produced as an integral part of a production 

process; and 
• further use is lawful, in other words, the substance or object fulfils all 

relevant product, environment and health protection requirements for 
the specific use and will not lead to overall adverse environmental or 
human health impacts.

In terms of the EPA, the Minister responsible for the environment may, with 
regard to waste management, classify waste and prescribe rules in relation 
thereto in accordance with the type and category of waste. In essence, the 
categories of waste regulated under Maltese law can be grouped as follows: 
solid waste, liquid waste and packaging waste. Each of these is covered 
under various and separate acts and regulations.

The Code of Police Laws prohibits all persons from throwing or dump-
ing refuse or rubbish in any place. It also prohibits persons from accumulat-
ing rubbish and refuse, dirty, polluted or stagnant water, sewage and other 
foul matter. Any person found guilty of breaching this provision will be 
liable on conviction to a fine.

In addition to this general prohibition, the remainder of the waste leg-
islation concerns mainly the management of waste. In terms of the EDPA, 
any person wishing to carry out any waste management activity is required 
to obtain a permit from the competent authority. In some cases, produc-
ers of waste intending to store or dispose of, on site, the waste it produces, 
would also require a permit. Permitting and control issues, including meas-
ures and procedures, are generally regulated by the Waste Regulations and 
the Waste Management (Activity Registration) Regulations, which require 
all persons handling, storing and managing waste in any way to do so in 
accordance with their permit conditions and the Regulations.

Packaging waste is specifically dealt with by the Packaging and 
Packaging Waste Regulations, which oblige producers of packaging waste 
to collect, recover and recycle such waste. The Regulations cover all types 
of packaging waste – whether used or released at an industrial, commer-
cial or household level – and aim primarily at preventing the production 
of excess packaging waste and promoting the reuse of packaging and the 
recycling of packaging waste.

5 Regulation of air emissions

What are the main features of the rules governing air 
emissions?  

Nowadays, the major threat to clean air in urban areas is posed by traffic 
emissions; however, to a certain extent, industry and in particular power 
generation, are also considered as major contributors in terms of emis-
sions. Air pollution is regulated under Maltese law by various pieces of 
environmental legislation, the main ones being the IED, which regulates 
industrial emissions, and the Ambient Air Quality Regulations (SL549.59) 
transposing Directive 2008/50/EC on ambient air quality and cleaner air 
for Europe. The objective of these Regulations, like the Directive that they 
transpose, is to reduce air pollution levels in an effort to minimise potential 
harmful effects on human health, paying particular attention to sensitive 
populations, and the environment as a whole, and to improve the moni-
toring and assessment of air quality including the deposition of pollutants 
and to provide information to the public. To achieve these objectives, the 
Regulations impose certain obligations on the competent authority with 
respect to implementation, monitoring and control; more specifically, the 
authority must, among other things, establish limit values and alert thresh-
olds for ambient air, carry out assessments of ambient air quality and 
implement measures in zones where levels are higher than the limit value. 

Air pollution from industrial installations is mainly addressed by the 
Industrial Emissions (IPPC) Regulations and other subsidiary legisla-
tion regulating emissions from large combustion plants (SL549.56 and 
SL549.78). The latter provide for the implementation in part of the IED 
and lay down rules for the limitation of atmospheric emissions from large 
combustion plants having a total rated thermal input equal or greater than 
50MWth, irrespective of the fuel used. Among other specific legislation 
addressing emissions are the Regulations on Industrial Emissions (Waste 
Incineration) (SL549.81), which mandate waste incineration plants and 
waste co-incineration plants to have a permit and control their emissions 
in accordance with the methods expressed therein. Additionally, there 
exist regulations dealing specifically with the limitation of emissions of 
volatile organic compounds (SL549.79), which aim to prevent and control 
pollution arising from the use of organic solvents in certain activities and 
installations.

Maltese law places strict obligations on operators of industrial plants 
with respect to reporting and monitoring of activities. These obligations 
arise not only out of the Industrial Emissions (IPPC) Regulations but also 
from other legislation such as the Regulations dealing with the Combating 
of Air Pollution from Industrial Plants (SL549.08) and the Regulations on 
European Pollutant Release and Transfer Register Reporting Obligations 
(SL549.47), which require operators to report to the competent authorities 
the activities carried out by them as well as the estimates of any releases 
into the atmosphere. 

Following the adoption of the EU Climate and Energy Package, Malta 
implemented a number of legal notices to transpose the various obliga-
tions laid down therein. These include the European Union Greenhouse 
Gas Emissions Trading Scheme for Stationery Installations Regulations 
(SL423.50) and the European Union Greenhouse Gas Emissions Trading 
Scheme for Aviation Regulations (SL423.51), which aim to promote the 
reduction of greenhouse gas emissions in a cost-effective and economi-
cally efficient manner.

With regard to energy efficiency of buildings, Maltese legislation 
is widely based on EU legislation, namely the Energy Performance of 
Buildings Directive. This Directive was transposed into Maltese law 
through the Energy Performance of Buildings Regulations (SL513.01). The 
Regulations establish a methodology for, among other things, calculating 
the integrated energy performance of buildings and building units, both 
old and new, the issuance of energy certifications and the regular inspec-
tion of heating and air-conditioning systems in buildings. 

With regards to energy audits for buildings, such audits are regulated 
by the Energy Efficiency and Cogeneration Regulations (SL545.16) which 
essentially transpose the energy efficiency Directive (2012/27/EU). In terms 
of the Regulations, energy audits are defined as systematic procedures for 
obtaining adequate knowledge of the existing energy consumption profile 
of a building or group of buildings in order to identify and quantify cost-
effective energy saving opportunities and report the findings. The commis-
sioning of energy audits is mandatory for all enterprises other than SMEs. 
These audits are to be carried out in an independent manner by qualified 
and accredited experts and may stand alone or be part of a broader envi-
ronmental audit. The Regulations also set out the minimum requirements 
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for energy audits and provide that audits must, among others, be based on 
up-to-date, measured, traceable operational data on energy consumption, 
comprise a detailed review of the energy consumption profile of buildings 
or groups of buildings, industrial operations or installations and, finally, 
they must be proportionate, and sufficiently representative to permit the 
drawing of a reliable picture of overall energy performance and the reliable 
identification of the most significant opportunities for improvement. 

6 Protection of fresh water and seawater

How are fresh water and seawater, and their associated land, 
protected?

Malta does not have many freshwater resources apart from a few springs 
and aquifers which are today being abstracted at high rates both for 
public and private use. In any event, fresh water is protected through 
the Regulations controlling pollution and deterioration of groundwater 
(SL549.53) and also through the Regulations on pollution caused through 
the discharge of dangerous substances into the aquatic environment 
(SL549.10). These Regulations are both preventative and remedial in 
nature and essentially tackle pollution of groundwater both from point 
as well as diffuse sources as they regulate direct and indirect discharges. 
Additionally, pollution caused to groundwater by nitrates from agricultural 
sources is also regulated under Maltese law. Contamination of fresh water 
sources by any person will give rise to criminal liability.

Extraction, whether for private or public use, is subject to strict controls 
and permitting requirements imposed by the Malta Resources Authority 
(designated as the authority responsible for the protection of groundwater 
as well as inland and coastal waters). The filling of pools is also regulated 
and must be done using fresh water to avoid harmful leakage of seawater 
into the groundwater. 

Inland and coastal waters are also regulated under Maltese law. The 
Water Policy Framework Regulations (SL549.100), which implement the 
provisions of the Water Framework Directive, establish an action plan 
for the protection of inland waters, coastal waters and also groundwater. 
In terms of these Regulations, the Ministry for Energy and Health is the 
competent authority for groundwater and inland waters, while surface 
waters are placed under the competency of ERA, which is also responsible 
for coastal waters. These Regulations attempt to adopt a holistic approach 
with respect to the whole field of water management. In essence, the 
Regulations aim to promote sustainable water use based on a long-term 
protection of available water resources and at enhanced protection and 
improvement of the aquatic environment, through specific measures for 
the progressive reduction and phasing out of discharges, emissions and 
losses of hazardous substances.

7 Protection of natural spaces and landscapes

What are the main features of the rules protecting natural 
spaces and landscapes? 

Over 20 per cent of Malta’s land area has a protection status under the EU’s 
Birds and Habitats Directives. To be more precise, at present, Malta has  
28 sites that have been designated as special areas of conservation under 
the Flora, Fauna and Natural Habitats Protection Regulations (SL549.44) 
and 13 special protection areas declared as such under the Conservation 
of Wild Birds Regulations (SL549.42). Among these protected sites are the 
woodlands in Buskett, Comino and St. Paul’s Island, all of which have been 
proposed to, and accordingly designated by, the European Commission as 
‘sites of community importance’. These protected areas together form part 
of the coherent European ecological network of special areas of conserva-
tion established under Natura 2000, an EU-wide network of nature pro-
tection areas established under the Habitats Directive. Generally, within 
these protected areas, no operations or activities may be carried out unless 
the authority has consented to such activity or operation. Therefore, where 
a proposed development requires activities to be carried out in one or more 
of these areas and it appears to the authority that such activity is likely to 
have a significant effect on the protected site, the authority will carry out, 
or require the applicant to carry out, an environmental assessment of the 
implications of the activity on the site.

In addition to the protected sites designated under the above 
Regulations, ERA is empowered, under the EPA, to issue conservation 
orders to protect areas that are deemed important from a landscape per-
spective. Once an area is ‘scheduled’ for conservation, the authority may 

take such measures as it deems necessary and appropriate to protect the 
status of the area and prevent any deterioration thereof.

8 Protection of flora and fauna species

What are the main features of the rules protecting flora and 
fauna species? 

The overall protection of species and natural habitats in Malta is primarily 
made up of the Habitats Directive’s rules on the protection of species which 
have been implemented through the Flora, Fauna and Natural Habitats 
Protection Regulations (SL549.44). The aim of these Regulations is to con-
tribute towards ensuring biodiversity in the territory of the member states 
as a whole through the conservation of natural habitats and wild fauna and 
flora in the Maltese Islands. In addressing the protection of species and 
habitats, the Regulations prohibit persons from, among other things, dis-
turbing, pursuing, taking, capturing, killing, destroying, transporting and 
selling protected species without first obtaining a permit from ERA. They 
also place a number of obligations on the competent authority in terms 
of developing national strategies and other action plans and programmes 
aimed at the conservation and sustainable use of biodiversity.

Other specific legislation addressing the protection of flora and fauna 
includes the Tree and Woodland Protection Regulations (SL549.64), cov-
ering the protection of various species of trees as well as protected areas 
in general and also addressing the issue of alien species. Trade in certain 
species of flora and fauna is also covered under Maltese law by the Trade 
in Species of Flora and Fauna Regulations (SL549.38), which regulate, 
among other things, the importation, exportation and possession of cer-
tain species. Wild birds are also protected through the Conservation of 
Wild Birds Regulations (SL549.42). These Regulations seek to protect wild 
birds by prohibiting certain activities such as hunting (of certain species or 
without a permit) and destroying, damaging and removing bird nests and 
eggs. The Regulations also address the importation, exportation, sale and 
transporting of live or dead birds or parts of wild birds protected under the 
Regulations. 

9 Noise, odours and vibrations

What are the main features of the rules governing noise, 
odours and vibrations? 

Environmental noise is mainly regulated under the Assessment and 
Management of Environmental Noise Regulations (SL549.37), which for 
their own purposes define environmental noise as unwanted or harm-
ful outdoor sound created by human activities, including noise emitted 
by means of transport, road traffic, rail traffic, air traffic, and from sites 
of industrial activity. The Regulations aim to define a common approach 
intended to avoid, prevent or reduce on a prioritised basis the harmful 
effects, including annoyance, due to the exposure to environmental noise. 
To this end, the Regulations seek to do the following:
• determine the exposure to environmental noise through noise 

mapping;
• ensure that information on environmental noise and its effects are 

made available to the public; and
• adopt action plans based upon noise-mapping results, with a view to 

preventing and reducing environmental noise where necessary and 
particularly where exposure levels can induce harmful effects on 
human health and preserving environmental noise quality where it is 
good.

Implementation of the Regulations falls under the responsibility of ERA, 
which is accordingly tasked with generating strategic noise maps, provid-
ing information to the public and drawing up action plans.

With regard to vibrations, these are, in effect, regulated under the 
Industrial Emissions (Framework) Regulations (SL549.76) and are 
included in the definitions of ‘pollution’ as well as ‘emissions’ for purposes 
of these Regulations. Odours are controlled by the competent authorities 
through general permitting requirements including trading licences and 
environmental permits.
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10 Liability for damage to the environment

Is there a general regime on liability for environmental 
damage?

In terms of the EPA it is the duty of everyone together with the govern-
ment to protect the environment and to assist in the taking of preventative 
and remedial measures to ensure its protection. On the government’s part, 
this is primarily done through the issuance of regulations, which generally 
subject all persons acting in contravention to this obligation to financial 
penalties and, in certain circumstances, imprisonment. As an important 
premise, under Maltese law, a person can only be held responsible for 
acts harmful to the environment if such person is in breach of a specific 
law. Furthermore, Maltese law permits only the recovery of material (real) 
damages, which may include loss of profits; moral, psychological and penal 
damages, however, are not generally permitted.

The Civil Code, albeit in very general terms, provides a legal regime 
for liability for damage, which is essentially based on tort. The EDPA, 
together with its subsidiary legislation, supplements the general legal pro-
visions of the Civil Code relating to damages (which provisions were never 
intended to deal with cases relating to environmental harm) and in fact fills 
the lacuna left by the Civil Code. The EDPA gives the necessary power to 
the Minister responsible for the environment to protect the environment as 
an entity in itself. It furthermore acknowledges the difficulty in quantifying 
damages in cases of environmental harm and directs the courts to decide 
the quantum according to their best judgment, thereby incorporating the 
polluter-pays principle. 

In 2008, Malta adopted the Prevention and Remedying of 
Environmental Damage Regulations (SL549.97), which transpose the 
provisions of the Environmental Liability Directive. The purpose of these 
Regulations is to establish a framework of environmental liability based 
on the polluter-pays principle, to prevent and remedy environmental dam-
age. The Regulations apply to environmental damage caused by defined 
occupational activities (listed in Schedule III) and to imminent threats of 
such damage occurring by reason of any of those activities. With regard to 
protected species and habitats, however, the Regulations apply to environ-
mental damage caused by occupational activities where the operator is at 
fault or negligent.

11 Environmental taxes

Is there any type of environmental tax? 

The Eco-Contribution Act provides for the levying of a tax, referred to as 
an ‘eco-contribution’, on a producer (manufacturer or importer) imposed 
in relation to certain specified products upon their placement on the mar-
ket. The eco-contribution is levied on taking into account the end of use 
of certain products, at which point they become waste and may become 
harmful to the environmental. Eco-contribution therefore aims to dis-
courage the use of environmentally harmful products, while encouraging 
producers to assume higher responsibility in the effective disposal, reuse 
and recycling of products that are identified by the Act. In fact, producers 
of certain taxable products may benefit from an exemption or a tax credit 
upon their participation in an approved waste recovery scheme. Products 
include plastic bags, containers made from plastic, glass or metal, a num-
ber of toiletries, batteries and household appliances.

Following a substantial impetus for change by certain national organi-
sations and local business, Malta’s budget for 2015 introduced a gradual 
phasing out of this eco-tax due to the resulting market distortions, in par-
ticular, with a view to ensuring that local and foreign businesses compete 
on a level playing field. The first phase of the reform envisaged by the 2015 
budget is the elimination of eco-contribution on electronic and white 
goods (referred to as WEEE items) by September 2015, after public calls by 
retailers’ and traders’ as well as environmental associations expressing the 
opinion that a scheme to ensure environmental protection by producers 
should look towards proper implementation of the EU Directive on waste 
electrical and electronic equipment (WEEE) (Directive 2012/19/EU of the 
European Parliament and of the Council of 4 July 2012), as opposed to the 
approach of imposing taxation in this area.

In addition, the Act implementing Malta’s budget for 2015 further 
amended the Act by removing certain products from within the scope of 
imposition of eco-contribution, including products such as ammunition, 
tyres for motor and commercial vehicles and petroleum oils. Such were, 
however, included within the scope of the Excise Duty Act.

Taxation levied for the registration and circulation of motor vehicles 
has also taken account of the environmental implications of vehicles, with 
policies allowing favourable tax rates for lower emission levels having been 
locally implemented. Registration and circulation tax is implemented by 
virtue of the Motor Vehicle Registration and Licensing Act.

The rate of registration tax levied varies depending on CO2 emission 
value and age of the vehicle, among other contributing factors. As a result, 
as of 2011 there has been an increase in registration taxes of commercial 
vehicles up to Euro emissions standard 3, which indicates that such tax has 
had the effect of promoting the purchase of newer and cleaner vehicles. 
In addition, Malta’s budget for 2014 reduced the registration tax for non-
polluting cars imported from outside the EU that are less than eight years 
old. Moreover, following the budget for 2015 registration tax on quad bikes 
and ATVs has been reduced, in order to promote the use of vehicles with 
small engines that pollute less.

Annual circulation tax also takes into account the age of the vehicle 
and specifications such as vehicle weight or engine cubic capacity, depend-
ing on the type of vehicle in consideration. Users of cars with larger engines 
and higher carbon emissions have suffered a hike in annual circulation 
licences through the 2014 budget measures.

Hazardous activities and substances 

12 Regulation of hazardous activities 

Are there specific rules governing hazardous activities? 

The main source of regulation concerning hazardous substances and 
activities is the Control of Major Accident Hazards Regulations (SL424.19) 
(COMAH), which implements Directive 2012/18/EU (Seveso III). In effect, 
these Regulations concern the use of dangerous substances rather than 
specific activities, and primarily aim at regulating those sites which store, 
produce or make use of dangerous substances in sufficient quantities and 
which could constitute a serious health, safety and environmental risk.

Additionally, MEPA (now ERA) issued supplementary guidance on 
major accident hazards and hazardous substances (November 2004), 
which sets out a land-use planning policy framework for the control of 
development involving hazardous substances and of development close to 
installations using or keeping hazardous substances. The overall objective 
is to reduce the number of people at risk and to reduce the likelihood and 
the extent of harm if an accident occurs.

13 Regulation of hazardous products and substances

What are the main features of the rules governing hazardous 
products and substances?

Regulations on this topic are mainly targeted at protecting the environ-
ment and creating common standards to protect consumers in order to 
ensure the free circulation of goods among member states without damage 
being caused to the environment or to human health. In fact the Dangerous 
Substance Regulations (SL427.14) which transpose Directive 67/548/EEC 
on Dangerous Substances were issued under the Product Safety Act (Cap 
427 of the Laws of Malta). The Regulations define substances as chemical 
elements and their compounds in the natural state or obtained by any pro-
duction process. Furthermore, the Regulations list a number of substances 
that are considered to be ‘dangerous’ such as explosive and extremely 
highly flammable substances and preparations. The main obligations on 
the importer and producer under these Regulations relate to labelling and 
packaging.

Maltese legislation concerning hazardous products and packages is 
made up, to a large extent, of EU regulations, namely Regulation (EC) No. 
1272/2008 on the classification, labelling and packaging of substances and 
mixtures and Regulation (EC) No. 1907/2006 on the registration, evalu-
ation, authorisation and restriction of chemicals (REACH). The latter is 
aimed at ensuring a high level of protection of human health and the envi-
ronment from the risks that can be posed by chemicals. REACH makes 
industry responsible for assessing and managing the risks posed by chemi-
cals and providing appropriate safety information to their users.

Other potentially dangerous and hazardous substances, such as pes-
ticides, explosives and fertilisers, are regulated under Maltese law by sub-
ject-specific legislation.
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14 Industrial accidents

What are the regulatory requirements regarding the 
prevention of industrial accidents?

The Seveso III Directive on the control of major-accident hazards involv-
ing dangerous substances has been implemented in Maltese law through 
COMAH. Twelve COMAH establishments have been identified in Malta, 
nine of which are upper-tier sites. The establishments are all designated as 
COMAH sites due to the type and quantity of fuels stored at the facilities. 
Competence for the COMAH Regulations, enacted under the Occupational 
Health and Safety Authority Act (Cap 424 of the Laws of Malta), is shared 
between the Occupational Health and Safety Authority (OHSA), ERA, and 
the Civil Protection Department, with the OHSA taking the lead in coor-
dinating the administrative actions of the COMAH competent authority.

The legislation places various obligations on the operators of lower 
and upper-tier establishments, such as notifying the competent authority 
of the presence of dangerous substances and having a major-accident pre-
vention policy in place. Any changes in the amount or type of dangerous 
substances must be notified to the competent authority. Upper-tier estab-
lishments have additional obligations, such as preparing a safety report 
and establishing a safety management system and an emergency plan, and 
informing persons in the vicinity (that may be affected by an accident at the 
site) of safety measures and requisite behaviour in the event of an accident. 
The different authorities also have various obligations directly related to 
the establishments, such as inspections of the installation and review of 
the safety report or major accident prevention policy, as well as obligations 
relating to emergency planning and land use planning.

Environmental aspects in transactions and public procurement

15 Environmental aspects in M&A transactions

What are the main environmental aspects to consider in M&A 
transactions?

The main consideration in M&A transactions would be from an environ-
mental liability perspective. In essence, where a company acquires shares 
in another company that would have committed an environmental wrong-
doing prior to the acquisition, the acquiring company (as shareholder) 
would not, except in very limited circumstances, be liable unless it had 
also participated in such wrongdoing. In other words, the purchaser of 
the shares does not itself take on the environmental liability of the com-
pany; this would continue burdening the company as distinct from its 
shareholders. 

Consideration should also be had to permitting issues. In a case 
where a company operates under an environmental permit that risks being 
revoked by the competent authority due to non-compliance with envi-
ronmental regulations, shareholders may not want to acquire shares in 
such company. For this reason, investigations and due diligence exercises 
should always be carried out to ensure that any environment-related issues 
are disclosed prior to the acquisition.

16 Environmental aspects in other transactions

What are the main environmental aspects to consider in other 
transactions?

In real estate transactions, issues of possible soil pollution as well as other 
environmental considerations would certainly be of interest to a new 
owner since, although such owner would not be held liable for environ-
mental damage caused prior to the acquisition, the competent authorities 
could nevertheless, in certain cases, impound the property. In transactions 
regarding financing, environmental due diligence will in general be similar 
to that of an M&A transaction.

17 Environmental aspects in public procurement 

Is environmental protection taken into consideration by 
public procurement regulations?

The Public Procurement Regulations (SL174.04), like the directives they 
transpose, do not formulate any absolute environmental criteria; they do, 
however, provide that the conditions governing performance of a contract 
may concern environmental considerations. They provide further that 
contracting authorities are to set out technical specifications for public 
contracts, which will be included in the contract documents, which speci-
fications may include environmental characteristics. When laying down 

such environmental characteristics in terms of performance or functional 
requirements, contracting authorities may use the detailed specifications 
or parts thereof as defined by European or national or multinational eco-
labels or any other eco-label. The contracting authority may, or shall, be 
required by the director of contracts to provide information to the tenderer 
or candidate with regard to its obligations including those related to envi-
ronmental protection which shall be applicable to the works or services 
executed during the performance of the contract.

There are, in addition to the Regulations, National Green Public 
Procurement Guidelines (GPP), which must be consulted when carrying 
out the drafting of a tender for certain product and service groups. These 
products and groups include copying and graphic paper, gardening prod-
ucts and services, textiles, office IT equipment, cleaning products and 
services, wall panels and thermal insulation. Every tender that concerns 
the procurement of such products or service groups must include, as a 
minimum requirement, the GPP criteria in the tender document, within 
the technical specifications section. An example of these criteria in rela-
tion to copying and graphic paper, for instance, includes the requirement 
of having the paper made from 100 per cent recovered paper fibres and 
that it must be chlorine-free. To take another example, with respect to soil 
improvers, the product cannot contain certain substances such as peat and 
sewage sludge.

Environmental assessment

18 Activities subject to environmental assessment 

Which types of activities are subject to environmental 
assessment? 

Before a development can be carried out, development permission from the 
Planning Authority must be obtained. The term ‘development’ as defined 
by the Development Planning Act is relatively wide and encompasses ‘the 
carrying out of building, engineering, quarrying, mining or other opera-
tions for the construction, demolition or alterations in, on, over, or under 
any land or the sea’. While all developments require a development permit, 
not all proposed developments will be subject to environmental assess-
ments. This will depend primarily on the nature of the development and 
its location. For instance, large-scale projects, such as power stations, gas 
pipelines and chemical installations would generally be subject to an envi-
ronment impact assessment in accordance with the Environmental Impact 
Assessment Regulations (SL549.46) due to the nature of the proposed 
activity, while projects of a much smaller scale could be made subject to an 
appropriate assessment simply because the location proposed falls within, 
or is relatively close to, a Natura 2000 site.

These assessments are not licences in themselves but rather form part 
of the development permitting process which at present is administered 
by the Planning Authority, which would normally consult with various 
entities such as the relevant local councils, Cultural Heritage and, perhaps 
most importantly, ERA, before making its determination on whether to 
grant or refuse development permission. The outcomes of these consulta-
tions, including those of the environmental assessments where these are 
required, would then be fed into the development permitting process; in 
other words, the recommendations made by the entities will be communi-
cated to the Development Planning Authority to be taken into account in 
the determination of the application.

Governmental plans and programmes that are likely to have a sig-
nificant effect on the environment are subject to a strategic environmen-
tal assessment (SEA) in accordance with the Strategic Environmental 
Assessment Regulations (SL549.61). Plans and programmes for purposes 
of the Regulations include all plans and programmes (as well as any modi-
fications thereto) co-financed by the European Community, and which are 
subject to preparation or adoption by an authority at national, regional or 
local level or which are prepared by an authority for adoption, through a 
legislative procedure by the parliament or government, and which are 
required by legislative, regulatory or administrative provisions.

19 Environmental assessment process

What are the main steps of the environmental assessment 
process? 

Applications for developments concerning any development that may be 
required to be subjected to an environmental impact assessment is to be 
accompanied by a project description statement. Upon receiving the pro-
ject description statement, a screening process takes place to determine 
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whether the development qualifies for mandatory assessments, such as the 
appropriate assessment (AA) and the environmental impact assessment 
(EIA). If an AA is required, the case is processed either in accordance with 
the Flora, Fauna and Natural Habitats Protection Regulations (SL549.44) 
and if an EIA is required, in accordance with the Environmental Impact 
Assessment Regulations (SL 549.46). It is important to note that these two 
assessments are not exclusive of each other and in some circumstances 
both may be required.

An AA is generally required where the proposed development is to 
be carried out in one or more protected areas and where it appears to the 
authority that such activity is likely to have a significant effect on the pro-
tected site. The information gathered for purposes of this assessment will 
essentially enable ERA to make an informed decision when making recom-
mendations to the Planning Authority as to whether, in its view, permission 
for the proposed development should be granted. Such information would 
include various data about the development as well as the site on which 
the proposed project is to be developed. Developments that are relatively 
complex will usually require detailed assessments. However, it is possible 
that even with detailed assessments the impacts remain unclear and there-
fore cannot be excluded. In this case, a full-blown study, similar to an EIA, 
would be required. With regard to the actual content of the AA, or rather, of 
the report or study submitted to ERA to enable it to make such assessment, 
this would depend very much on the complexity and nature of the activities 
to be carried out and, perhaps more importantly, the location or site of the 
activities. In other words, a protected site might host a number of natural 
habitats while another would only host one. Generally, however, the study 
would have to include, at the very least, a description of the project and 
the land and marine environments affected by the activities, the elements 
of the project that are likely to have environmental impacts, the potential 
impacts on the habitats or species listed in the Schedules to the Habitats 
Regulations and the mitigation measures.

Once the relevant information has been gathered and the report is 
submitted to ERA, the adverse effects on the integrity of the site have to 
be assessed, or rather predicted by the authority. If the impact is consid-
ered insignificant or is likely to be significant or unclear but can be ren-
dered insignificant through mitigation measures, the proposed activity 
can proceed. If on the other hand, the mitigation measures are insufficient 
such that significant impacts would remain, then the proposal will likely 
be refused.

For certain developments, an EIA, which is considerably more com-
prehensive than an AA, must be carried out. In short, all developments 
listed in Schedule IA of the Environmental Impact Assessment Regulations 
require either a full EIA or a limited EIA, depending on the type of develop-
ment. Projects or developments which are not listed in the Schedule would 
not generally require an EIA unless in the opinion of ERA – after having 
taken account of the environmental sensitivity of the areas likely to be 
affected and the probability of occurrence of the environmental impacts – 
the characteristics and location of the proposed development are likely to 
have significant impacts on the environment.

As noted above, where a permit application is submitted in respect of 
a development which is subject to an EIA, the application must be accom-
panied by a project description statement which contains, among other 
things, a description of the project, its timing, location and physical charac-
teristics as well as the major environmental impacts likely to be generated 
by the project. In essence, the project description statement provides ERA 
with the necessary information it needs to conduct a screening of the pro-
posed development and to decide whether, on the basis of the information 
contained therein, a full EIA or a limited EIA (generally for smaller scale 
projects) is required. It may also happen that after reviewing the project 
description statement, the authority will decide not to proceed at all with 
the EIA. In any case, ERA will inform the applicant of its decision within 
four weeks. Assuming the EIA is required, ERA would ordinarily inform 
the relevant stakeholders, such as government agencies and departments, 
that a PDS has been received.

The applicant would have to then submit an environmental planning 
statement (EPS) in the case of a limited EIA or an environmental impact 
statement (EIS) in the case of a full EIA. With regard to the procedure, 
there is one significant difference between the limited EIA process and the 
full EIA process, that is, the extent of involvement of the relevant entities 
and consultees, as well as the the general public which tends to lengthen 
the process overall. From the very start, when the terms of reference are 
being formulated by ERA, the public is invited to inform the authority as to 
what issues they would like to see included in the terms.

An EIS would typically contain a description of the development 
including all ancillary facilities and the extent of the existing environment 
likely to be affected. It shall also identify and assess the effects of the pro-
posed development on the existing environment, design mitigation meas-
ures and formulate monitoring requirements. The impacts or effects of the 
development on all aspects of the surrounding environment are to be pre-
dicted in the EIS.

Once a draft EIS is prepared and submitted to ERA, a consultation 
stage will take place. The Planning Authority and other government enti-
ties are then invited to submit their comments, which they must do within 
one month. The applicant must then respond to the comments and where 
necessary modify, improve or supplement the assessment. A public hear-
ing will then take place where the general public is invited to comment on 
the draft EIS and express their views on the impact of the proposed devel-
opment. In light of the public’s comments, the EIS may then be revised fur-
ther and the final EIS must then be submitted to the authority.

With regard to the SEA, this must be carried out during the preparation 
of a plan or programme and before its adoption or submission to the legis-
lative procedure. The first step involves drafting a report in which the likely 
significant effects on the environment of implementing such plan or pro-
gramme are identified. This report will be submitted to the relevant stake-
holders as well as to the general public who would be invited to comment 
on the draft. Any feedback received from the public and the stakeholders 
must be taken into consideration when the plan or programme is adopted. 

Regulatory authorities

20 Regulatory authorities

Which authorities are responsible for the environment and 
what is the scope of each regulator’s authority?

The authority primarily responsible for environment protection mat-
ters in Malta is ERA. It is established under the EPA (2016) and is gener-
ally responsible for the implementation of environmental legislation and 
policy.

ERA is governed by a board whose principal objectives are to main-
stream environmental targets and objectives across the government and 
society, to draw up plans, provide a licensing regime and monitor activities 
having an environmental impact and to integrate environmental consid-
erations within the development control process, and to take the leading 
role in advising the government on environmental policy-making at the 
national level, as well as in the context of international environmental 
negotiations.

Entities such as the Guardian of Future Generations and the 
Sustainable Development Network have also been set up in order to aid 
with environment regulation. In addition, the Ministry for Sustainable 
Development, the Environment and Climate Change is responsible for 
certain entities including the Department for Parks, Afforestation and 
Countryside Restoration.

Other authorities, which include the Competition and Consumer 
Affairs Authority, the Malta Resources Authority as well as Transport 
Malta, the Malta Executive Police Force, as well as wardens, are all compe-
tent (to certain and different extents), to carry out enforcement measures 
in relation to the environment.

21 Investigation

What are the typical steps in an investigation? 

When complaints are directed towards regulatory authorities, such enti-
ties may monitor and investigate any issues that have been brought to their 
attention. In certain cases, the relevant regulator or competent authority 
will have the power to take any action it deems necessary and enforce it in 
accordance with relevant laws. When an investigation is being carried out, 
apart from assessing the complaint and the facts of the case, the authorities 
may also carry out on-site inspections, collect any necessary documenta-
tion and evidence, carry out inquiries and invite any interested parties to 
make any submissions. In an effort to safeguard rights, interim measures 
may also be evoked.

Specifically in relation to the marine environment, the Merchant 
Shipping Directorate of Transport Malta is empowered to carry out inves-
tigations when Maltese-registered ships are involved or with regard to acts 
carried out in Maltese territorial waters, in particular relating to oil spills.
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22 Administrative decisions

What is the procedure for making administrative decisions? 

Generally, when an administrative decision is to be made, consultation, 
which may be either oral or written, is the first step, after which parties 
are invited to make their submissions. Procedures for making such deci-
sions are generally subject to any relevant policies or guidelines that may 
be issued by authorities.

23 Sanctions and remedies

What are the sanctions and remedies that may be imposed by 
the regulator for violations? 

A violation may amount to an offence, which would render an offender 
criminally liable. In such cases, the offender may face imprisonment, revo-
cation of a licence or permit, or a fine. Administrative penalties may also be 
imposed, as well as warnings or substantial fines, depending on the case.

24 Appeal of regulators’ decisions

To what extent may decisions of the regulators be appealed, 
and to whom? 

Under Maltese law, decisions of public authorities are generally subject to 
appeal. Decisions taken by ERA for instance may be appealed before the 
Environment and Planning Review Tribunal. From such decisions, fur-
ther, albeit limited, recourse may be had to the Court of Appeal (Inferior 
Jurisdiction). It is also possible to have an administrative action reviewed 
judicially when claimed to be ultra vires.

Recourse may also be had to the ombudsman, by lodging a complaint 
with such an institution, which, however, may only result in a recommen-
dation in one’s favour.

Judicial proceedings

25 Judicial proceedings

Are environmental law proceedings in court civil, criminal or 
both? 

Court proceedings concerning environmental law matters may be of a civil 
or criminal nature, depending on the nature and type of claim.

26 Powers of courts

What are the powers of courts in relation to infringements of 
environmental law?  

At the request of an appellant, which must be made simultaneously with 
the appeal application, the Environmental and Planning Review Tribunal 
may suspend any development from being carried out pending a decision 
by the Tribunal itself. Such suspension is to be made under terms, condi-
tions and any other measures the Tribunal may deem fit.

The Court, in criminal proceedings, is empowered to order imprison-
ment or may impose fines and penalties. In civil proceedings, it may award 
damages or order that any wrongful action be remedied.

27 Civil claims

Are civil claims allowed regarding infringements of 
environmental law?

Non-contractual claims would generally be brought under the basic prin-
ciples of tort found in the Civil Code while contractual claims could be 
brought on the basis of breach of contract.

28 Defences and indemnities

What defences or indemnities are available?  

The general principle at law is that the person liable for any wrongdoing 
must answer for any damage caused up to that degree. It follows that all 
defences generally provided by law shall apply. The ‘statute of limitations’, 
provided in the Civil Code, can be used as a defence to an action for dam-
ages suffered as a result of a wrongful act, carried out in relation to the envi-
ronment. Such a claim would be time-barred after a period of two years, 
which starts to run from the time the wrongful act is committed. In certain 
cases specifically provided for under the Civil Code, joint and several lia-
bility applies; for instance, where two or more persons acting maliciously 
have caused environmental damage.

29 Directors’ or officers’ defences

Are there specific defences in the case of directors’ or officers’ 
liability? 

As a general principle, civil liability for damage committed by a corporate 
entity cannot be attributed to a director or officer of such entity. This is in 
contrast to situations where the liability is criminal in nature; in such cases, 
the penalty levied for the offence committed will be attributed to the per-
son who, at the time of commission of the offence, was a director, manager 
or other similar officer. However, in this case, a defence may be brought to 
the effect that the offence was carried out without such officer’s knowledge 
and that all due diligence had been exercised to prevent the commission 
of the offence.

30 Appeal process

What is the appeal process from trials? 

Civil actions and criminal offences can both be appealed from the courts of 
first instance before the relevant court of appeal. The decision of the latter 
would be final. Where there is a claim for a breach of a constitutional right 
the court may refer the issue to the civil court, which enjoys constitutional 
jurisdiction for the matter to be decided by such court. An appeal against 
this decision may be brought before the Constitutional Court.

Ron Galea Cavallazzi ron.galeacavallazzi@camilleripreziosi.com 
Rya Gatt rya.gatt@camilleripreziosi.com

Level 3, Valletta Buildings, South Street
Valletta VLT 1103
Malta

Tel: +356 2123 89 89
Fax: +356 2122 30 48
www.camilleripreziosi.com
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International treaties and institutions

31 International treaties

Is your country a contracting state to any international 
environmental treaties, or similar agreements? 

Malta is a party to various international environmental treaties, primar-
ily United Nations conventions, directly and via the EU. Among the most 
notable are:
• the International Convention on Civil Liability for Oil Pollution 

Damage;
• the UN Convention on the Law of the Sea;
• the Convention on the Prevention of Marine Pollution by Dumping of 

Wastes at Sea and Other Matter;
• the Geneva Convention on Long-Range Transboundary Air Pollution;

• the Basel Convention for the Transboundary Movement of Hazardous 
Wastes and their Disposal;

• the Vienna Convention on the Protection of the Ozone Layer;
• the Aarhus Convention on Access to Information and Access to Justice 

in Environmental Matters; and
• the Treaty Banning Nuclear Weapon Tests in the Atmosphere, in 

Outer Space and Under Water.

32 International treaties and regulatory policy

To what extent is regulatory policy affected by these treaties?

These conventions greatly influence both Maltese law and policy, so much 
so that, when ratified, such international treaty or convention becomes 
part of Maltese law.
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Mexico
Jose Luis Rendon
Lexcorp Abogados

Legislation

1 Main environmental regulations

What are the main statutes and regulations relating to the 
environment?

There are three levels of Mexican government: federal, state and municipal. 
Environmental legislation also has three levels.

Article 4 of the Mexican Constitution establishes the following human 
right related to environmental protection: ‘Everyone has the right to a 
healthy environment for development and welfare. The State shall guaran-
tee respect to this right. Environmental damage and impairment will gener-
ate liability in the terms established by Law for those who cause them.’

The most relevant provisions of the Mexican legal framework to ensure 
compliance with the transcribed human right are:
• the Mexican Constitution;
• international treaties;
• the General Law of Ecological Equilibrium and Environmental 

Protection (LGEEPA) and its Regulations (Prevention and Control 
of Pollution into the Atmosphere; Environmental Impact; Pollutant 
Release and Transfer Register; Environmental Audit, Natural Protected 
Areas and Territorial Planning); 

• the General Law for the Prevention and Integral Management of 
Wastes (LGPGIR) and its Regulations; 

• the National Waters Law and its Regulations;
• the General Law on Wildlife; 
• the General Law of Sustainable Forest Development and its 

Regulations; 
• the General Law of Climate Change and its Regulations on National 

Registry of Emissions; 
• the General Law on Biosafety of Genetically Modified Organisms; 
• the Federal Law on Environmental Liability (LFRA);
• the Regulations on Land Transportation on Hazardous Materials and 

Waste; and
• the Mexican Official Standards (NOMs), which are administrative dis-

positions that set out maximum allowable pollutant limits for contami-
nants in air, water and soil, and list hazardous waste and substances, as 
well as endangered species.

The 31 states, the federal district and each municipality may enact and 
enforce their own environmental legislation within their jurisdiction.

2 Integrated pollution prevention and control

Is there a system of integrated control of pollution?

The administrative instrument that regulates the prevention and control of 
pollution is the single environmental licence (LAU). Notwithstanding the 
above, said licence is applied to regulate industry under federal jurisdiction. 
Pursuant to dispositions from the Regulations in matters of Prevention and 
Control of Pollution into the Atmosphere, the following industrial sectors 
should apply for an LAU: 
• petroleum and petrochemical; 
• chemical; 
• paints and dyes; 
• metallurgy; 
• automotive;
• pulp and paper; 

• cement and lime;
• asbestos;
• glass;
• electrical power generation; and
• hazardous waste treatment.

An LAU is obtained for each industry and integrates environmental impact 
and risk activities, air emissions, water use and wastewater discharge and 
the generation of hazardous waste, and is recorded in the Pollutant Release 
and Transfer Register. An LAU can also be requested on a voluntary basis by 
an industry that does not necessarily fall within federal jurisdiction but has 
an operational licence.

Each industry files an updated report with information relating to air 
pollutant emissions, greenhouse gas (GHG) emissions, water and hazard-
ous waste management through an annual operation certificate (COA). A 
COA containing information regarding the immediate past year should be 
filed between 1 March and 30 June. An industry that does not fall under fed-
eral jurisdiction has to obtain an operational licence. Some states have cre-
ated their own environmental integral licences.

3 Soil pollution

What are the main characteristics of the rules applicable to 
soil pollution? 

The LGPGIR and its Regulations establish that all contaminating parties 
are liable for damage arising from a contaminated site and must carry out 
remedial action. Owners and possessors or concession holders of property 
affected by soil contamination are jointly and severally liable for the reme-
diation of such sites, this being irrespective of any action such owner or pos-
sessor (or both) may have taken against the contaminating party.

Mexican Official Standards NOM-138-SEMARNAT/SSA1-2012 and 
NOM-144-SEMARNAT-SSA1-2004 respectively establish the maximum 
permitted levels of hydrocarbons and heavy metals that may be present in 
soil contamination. Notwithstanding the above, if there is no NOM regulat-
ing a specific pollutant the contaminating party is obligated to perform a risk 
evaluation study to determine clean-up levels, which would be agreed upon 
with the Ministry of Environment and Natural Resources (SEMARNAT). If 
groundwater is contaminated, the National Water Commission (CNA) will 
have jurisdiction.

4 Regulation of waste 

What types of waste are regulated and how? 

Pursuant to the LGPGIR, waste is defined as a material or product that the 
owner or possessor discards and that is found in a solid or semi-solid state, 
or a liquid or gas contained in repositories or deposits having recovery value 
or that needs to be subject to treatment or final disposal in accordance with 
the LGPGIR and other provisions derived therefrom.

While LGPGIR and its Regulations do not provide a legal definition 
of ‘by-product’, it is important to mention that the provisions of such ordi-
nances do encourage the use and valorisation of by-products. Therefore, a 
by-product may be defined as the material not discarded but delivered by 
its generator to another person who uses it as raw material, making such 
delivery as onerous or free but in every case it shall be documented in a 
contract as part of a Hazardous Waste Management Plan registered with 
SEMARNAT.
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The LGPGIR classifies waste as urban solid waste, hazardous waste or 
special handling waste. Waste generators are classified into three categories:
• micro-generator: an industrial, commercial or services establishment 

that annually generates up to 400kg of hazardous waste;
• small generator: an individual or establishment that annually generates 

more than 400kg but less than 10 tonnes of waste; and
• large generator: an individual or establishment that annually generates 

more than 10 tonnes of waste.

Jurisdiction over waste is distributed as follows:
• urban solid waste is regulated by the municipal authorities;
• special handling waste is regulated by the state authorities; and
• hazardous waste is regulated by the federal authorities, specifically by 

SEMARNAT.

The main obligations of hazardous waste generators are:
• large generators: register with SEMARNAT; keep a log book; submit an 

annual waste generation and handling report; file a waste management 
plan; and obtain environmental insurance;

• small generators have the same obligations with the exception of 
obtaining of environmental insurance; and

• micro-generators have an obligation to register with SEMARNAT, or 
with the local environmental authorities if an agreement has been exe-
cuted between said authorities.

NOM-161-SEMARNAT-2011 establishes the criteria for the classification of 
waste requiring special handling and for determining which waste is sub-
ject to a handling plan, the list of the same, the procedure for the inclusion 
or exclusion from said list, as well as the elements and procedures for the 
formulation of the handling plans. The main obligations of special handling 
(non-hazardous) waste generators are similar to those applicable to hazard-
ous waste generators: registration before the competent authority, keeping 
a logbook, submitting an annual waste generation and handling report and 
filing a waste-handling plan (ie, waste electrical and electronic equipment 
(WEEE), wood pallets, PET, paper and cardboard, glass, etc).

5 Regulation of air emissions

What are the main features of the rules governing air 
emissions? 

All fixed sources that emit or could emit odours, gases or solid and liquid 
particles into the atmosphere require an operational licence or an LAU. 
Depending on the activities they perform they will be subject to federal, 
state or municipal jurisdiction.

The main pollutants regulated are solid particles, carbon monoxide, 
nitrogen oxide, sulphur dioxide and air excess and opacity (smoke stain).

The limits to the emissions of the aforementioned pollutants are con-
tained in the corresponding NOMs.

6 Protection of fresh water and seawater

How are fresh water and seawater, and their associated land, 
protected?

The usage and exploitation of national waters and their associated land 
requires a concession issued by the CNA, which falls under the National 
Waters Law and its Regulations. Through the concession title, the CNA 
establishes all the conditions to carry out the authorised activities (such as 
the place where the extraction point is located, extraction quantities, etc).

Wastewater discharges are regulated depending on where the dis-
charges are performed. If they are performed in the sewage system, munici-
pal authorities regulate them. If discharges are performed in national 
bodies, the CNA regulates them.

Mexican Official Standards NOM-001-SEMARNAT-1996, NOM-
002-SEMARNAT-1996 and NOM-003-SEMARNAT-1997 establish the 
maximum permitted limits (LMPs) of pollutants that may be present in 
wastewater discharges and reuse. Pursuant to the National Waters Law, the 
local environmental legislation may set forth stricter, but not more tolerant, 
LMPs than those established in the aforementioned NOMs.

7 Protection of natural spaces and landscapes

What are the main features of the rules protecting natural 
spaces and landscapes? 

The natural protected area (ANP) is an instrument of the National 
Environmental Policy that grants legal certainty for the conservation of 
biodiversity. ANPs are aquatic or terrestrial portions of Mexican territory 
that represent various ecosystems where the original environment has not 
been essentially altered. ANPs are created by presidential decree establish-
ing where the development of certain activities are permitted or prohib-
ited, as well as its management and territorial planning programmes. The 
performance of any activity on an ANP requires prior authorisation from 
SEMARNAT. An ANP is subject to special regulations for its protection, con-
servation, recovery and development, according to its category.

The National Commission for National Protected Areas (CONANP) 
currently administers 177 federal ANPs, mainly classified as follows:
• biosphere reserve, to protect ecosystems not altered by human action, 

or that need recovery measures. Said places host endemic or endan-
gered species, or both;

• national parks, for the protection of places characterised for their 
landscape beauty, their historic, scientific, educational or recrea-
tional value, the presence of flora and fauna and their ability to attract 
tourism;

• natural monuments: these are areas protected due to their beauty, his-
toric or scientific value;

• natural resources safeguard areas, for the protection of soil, waters, 
water basins and natural resources. ANPs are usually located in forest 
areas; 

• flora and fauna safeguarded areas, to protect the habitats of wild spe-
cies of flora and fauna; and

• natural sanctuaries: these areas are characterised by the presence of 
limited subspecies or by their richness in flora or fauna.

The land where an ANP is established is still private property but is 
restricted by the dispositions set forth in the decree. The owner or owners of 
the property affected by the declaration of an ANP may transfer said prop-
erty without an objection but the acquirer is obligated to follow the restric-
tions regarding the land’s use.

States and municipalities may also establish ANPs according to their 
environmental legislation.

8 Protection of flora and fauna species

What are the main features of the rules protecting flora and 
fauna species? 

The legal framework for the protection of flora and fauna consists of 
the LGEEPA, the General Wildlife Law, their Regulations, NOM-059-
SEMARNAT-2001, which sets out the list of wild species of flora and fauna 
that are protected, and NOM-022-SEMARNAT-2001, which contains speci-
fications for the preservation, conservation and sustainable use and restora-
tion of coastal environments and mangroves.

Authorisations for the use, possession, management and preservation 
of wild flora and fauna are issued by SEMARNAT. The federal authority 
has celebrated agreements with state environmental authorities to transfer 
some of the regulation of flora and fauna.

Depending on their degradation or risk, species have been classified as 
endemic, endangered, in danger of extinction, extinct or subject to special 
protection. In places where vegetation is abundant, prior to the develop-
ment of any construction project an authorisation to change the original 
use of land should be obtained to avoid deforestation and to protect special 
flora.

Damage to species of either flora or fauna are environmental crimes 
that may be prosecuted by the attorney general. They can be considered as 
environmental damage, and consequently subject to environmental class 
actions and action for environmental liability under the LFRA. See ques-
tions 10 and 25 to 30.

9 Noise, odours and vibrations

What are the main features of the rules governing noise, 
odours and vibrations? 

Emissions of noise, vibrations, thermal and light energy, as well as the gen-
eration of visual pollution, are prohibited in Mexico when such emissions 
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exceed the maximum permitted limits established in the federal or local 
standards issued by the environmental authorities. The Regulations for 
Environmental Protection Against the Contamination Generated by Noise 
Emissions establish 68dB from 6am to 10pm and 65dB from 10pm to 6am 
as maximum permitted limits.

Noise, odours and vibration are regulated when generated by industrial 
and commercial establishments, and in the environmental legislation of 
the states it is common to find that noise and odours should not exceed the 
physical limits of the establishment that generates them.

10 Liability for damage to the environment

Is there a general regime on liability for environmental 
damage?

The general regime on liability for environmental damage can be divided 
into two regulations: actions for environmental liability under the LFRA 
and environmental class actions.

The LFRA has created a legal framework to regulate liability arising 
from environmental damage. This includes restoration and compensation 
of damage through federal judicial procedures; alternate dispute resolution 
proceedings; administrative procedures; and damage related to environ-
mental crimes.

If environmental damage has been caused, a judicial procedure may 
be started before a federal court specialising in environmental matters, by 
means of which those considered responsible (individuals or corporations) 
are obliged to restore and compensate (if restoration is impossible) the 
aforementioned environmental damage, regardless of the economic sanc-
tions the judge may impose for the commission of the damage. The judicial 
procedure required to assert the environmental liability referred to in the 
LFRA is independent of the applicable administrative-law liabilities, civil 
actions or criminal actions. The action under the LFRA can be filed within 
12 years from the date on which the damage and its effects were caused.

The following entities are qualified to file suits under the LFRA: inhab-
itants of the community surrounding the area whose environment has 
been damaged; Mexican non-profit organisations representing an inhab-
itant; and the Federation through the Environmental Protection Agency 
(PROFEPA) as well as state environmental authorities and the federal dis-
trict, jointly with PROFEPA.

A corporation shall be liable for environmental damage caused by its 
representatives, administrators, managers, directors, employees or those 
persons who may exercise the functional dominium of their operations due 
to negligence or as derived from their functions, in representation or under 
their protection, or to the benefit of the corporate entity, or if they have 
ordered or given their consent to the execution of harmful acts.

The maximum economic sanctions a judge may impose under the 
LFRA are: if an individual: 50,000 minimum wages of Mexico City (approx-
imately 3.5 million pesos); and if a corporation: 600,000 minimum wages 
(approximately 42 million pesos).

Environmental class actions protect the rights that are indivisible in 
nature as the constitutional right to a healthy environment, established in 
article 4 of the Mexican Constitution. If environmental damage has been 
caused, a judicial procedure may be started before a federal court, by means 
of which those considered as responsible (individuals or corporations) are 
obliged to restore and indemnify (if restoration is impossible) the afore-
mentioned environmental damage. Environmental collective actions are 
independent of the applicable administrative-law liabilities, civil actions or 
criminal actions. A class action may be filed within three-and-a-half years 
counted from the date on which the damage and its effects were caused. 
The following entities have ‘active legitimacy’ (standing) for environmen-
tal class actions: a class with at least 30 identified members, acting through 
a common representative; non-profit organisations with the corporate 
purpose of environmental protection; PROFEPA; and the federal attorney 
general.

11 Environmental taxes

Is there any type of environmental tax? 

Fossil fuels tax
A tax is available for sale and import of fossil fuels according to their carbon 
content. Tax are applicable to manufacturers, importers or producers of fos-
sil fuels, not final consumers. This tax may be paid with carbon credits. The 
following fees are established:

Kind of fuel Fee Unit of measure

Propane 6.15 cents Per litre

Butane 7.97 cents Per litre

Gasoline and aviation gasoline 10.81 cents Per litre

Jet fuel and other kerosene 12.91 cents Per litre

Diesel 13.11 cents Per litre

Fuel oil 14.00 cents Per litre

Coke oil 16.24 pesos Per tonne

Coke coal 38.09 pesos Per tonne

Mineral coal 28.68 pesos Per tonne

Other fossil fuels 41.45 pesos
Per tonne of carbon 
contained by the fuel

Tax incentive for non-combustion use of fossil fuels (Federal 
Duties Law)
Regarding the tax on fossil fuels referred to in the previous section, a tax 
incentive is set to purchasers using such fuels in their productive processes 
to produce other goods without combustion on said productive processes.

Pesticides tax
Depending of the levels of acute toxicity established by Mexican Official 
Standard NOM-232-SSA1-2009, the tax will be applied in accordance with 
the following chart:

Route of 
exposure Category 1 Category 2 Category 3 Category 4 Category 5

Oral (mg/
kg) 5 50 300 2,000 5,000

Dermal 
(mg/kg) 50 200 1,000 2,000

-

Gas 
inhalation 
(ppmV) 100 500 2,500 5,000

Steam 
inhalation 
(mg/l) 0.5 2 10 20

Dusts 
and mists 
inhalation 
(mg/l) 0.05 0.5 1 5

Based on the above, a rate is established to be applied to pesticides in 
accordance with the hazard category of acute toxicity, as follows:

Category 2015

1 and 2 9%

3 7%

4 6%

Income tax 
Investment deduction
Pursuant to the Law on Income Tax it is possible to deduct 100 per cent of 
the expenditures on investments in machinery and equipment for power 
generation from renewable sources or systems of cogeneration of efficient 
electricity, such as: solar energy in all its forms; wind power; hydropower, 
both kinetic and potential of any natural or artificial water body; oceanic 
energy in its various forms; geothermal energy; biomass or waste energy; 
or any other that due to its nature or by a suitable use is considered as 
inexhaustible.
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Hazardous activities and substances 

12 Regulation of hazardous activities 

Are there specific rules governing hazardous activities? 

Pursuant to the lists of high-risk activities, depending on the volume and 
type of hazardous materials handled, such activities may be classified as 
‘risk’ or ‘high risk’. High-risk activities are regulated by SEMARNAT and 
risk activities by state environmental authorities.

The performance of high-risk activities requires that an environmental 
impact and risk assessment as well as an accident prevention programme 
(PPA) be authorised by SEMARNAT. The authorisation will establish cer-
tain specific conditions to be observed while developing the activities. The 
state also grants authorisation to handle risk activities following steps simi-
lar to SEMARNAT. 

13 Regulation of hazardous products and substances

What are the main features of the rules governing hazardous 
products and substances?

Regardless of its physical state, a hazardous substance is an element, com-
position or chemical mixture that possesses corrosive, reactive, flammable, 
explosive, toxic or biological-infectious characteristics.

Regardless of its physical state, a hazardous material is an element, 
substance, composition or its mixture that represents a risk to the environ-
ment, health or natural resources due to the corrosive, reactive, flammable, 
explosive, toxic or biological-infectious characteristics it possesses.

Certain Ministry of Health requirements need to be complied with if 
products are to be publicly marketable (ie, obtaining a health licence).

In most cases, in order to handle, import and export hazardous sub-
stances or materials an authorisation should be obtained from both the 
Ministry of Health and SEMARNAT, which in general terms depends on 
each product’s characteristics and the end user.

The Federal Law for the Control of Chemical Substances Susceptible to 
be Used for the Manufacture of Chemical Weapons classifies chemical sub-
stances into five groups and states the obligations and sanctions depending 
on the group in which the chemical substance is classified. 

14 Industrial accidents

What are the regulatory requirements regarding the 
prevention of industrial accidents?

The main measures to prevent industrial accidents are the environmental 
risk assessment, the PPA and the contingency plan.

As discussed in question 12, all establishments that carry out high-risk 
activities must submit a risk assessment and a PPA for approval before 
SEMARNAT. The PPA should describe measures and actions for the pre-
vention of accidents contemplated in the environmental risk assessment. 

From the experience of approving PPAs, SEMARNAT has created 
organisations that are made up of companies and authorities that provide 
resources and efforts to raise the level of prevention, control, preparation 
and response to chemical emergencies. SEMARNAT can also establish geo-
graphic safety zones and order restrictions within such zones to protect the 
population from high-risk activities.

In addition to the above, local civil protection authorities require a con-
tingency plan to be developed and registered before them.

Environmental aspects in transactions and public procurement

15 Environmental aspects in M&A transactions

What are the main environmental aspects to consider in M&A 
transactions?

In a share deal, the buyer retains the environmental liability, since the 
acquired entity still remains responsible for contamination caused within 
its operation unless contractually established otherwise.

In an asset deal, the seller retains liability for any contamination it may 
have caused unless the buyer acquires it contractually.

The purchase of contaminated sites involves environmental liability 
for the buyer if it cannot provide evidence to SEMARNAT that the seller 
assumed liability for pre-existing contamination on transfer.

The LGPGIR and its Regulations expressly prohibit the transfer of prop-
erty contaminated by hazardous materials and waste without authorisation 

from SEMARNAT. The seller has the obligation to inform the buyer if the 
site is contaminated.

16 Environmental aspects in other transactions

What are the main environmental aspects to consider in other 
transactions?

The performance of an environmental due diligence investigation is recom-
mended prior to the execution of any investment or acquisition. Although 
not obligatory, the most common investigations are Phase I and Phase II 
environmental site assessments. If the discovery of soil contamination 
arises from these, risk assessments and other necessary studies may also 
be needed.

Any soil, water or material samples have to be taken and validated 
by a laboratory approved by the Mexican Entity for the Accreditation of 
Laboratories.

The environmental authorities may order the owner or possessor of a 
contaminated site to restore it and prove who caused the contamination; 
for such reason, corporate and real estate transactions must be investigated 
in detail to prevent possible contamination issues (see questions 3 and 15).

Even though contracting parties cannot limit their clean-up liability 
established in the LGPGIR, they are able to make arrangements regarding 
indemnifications, defence and to hold harmless provisions.

17 Environmental aspects in public procurement 

Is environmental protection taken into consideration by public 
procurement regulations?

The Law of Acquisitions, Leases and Services in the Public Sector estab-
lishes environmental requirements such as in the case of acquisitions of 
wood, furniture and office supplies made from wood, the certificates issued 
by third parties previously registered with SEMARNAT must be exhibited 
in order to guarantee the origin and sustainable management of the forest 
resources of which that wood comes.

The paper for office use must contain a minimum of 50 per cent recy-
cled fibres or natural fibres not derived from wood or raw materials from 
forests sustainably managed in the national territory and certified as pro-
vided in the preceding paragraph or their combinations produced in bleach-
ing processes without chlorine.

Environmental assessment

18 Activities subject to environmental assessment 

Which types of activities are subject to environmental 
assessment? 

Most environmental impact assessments are for construction projects 
(industrial or non-industrial); notwithstanding, all works or operations 
that could cause ecological disequilibrium or exceed the limits and condi-
tions established in the applicable laws and regulations must submit this 
authorisation.

Pursuant to the LGEEPA, the following federal activities require the 
obtainment of an environmental impact authorisation from SEMARNAT:
• water infrastructure, general communication routes, oil pipelines, gas 

pipelines, coal pipelines and multi-purpose pipelines;
• petroleum, petrochemical, chemical, iron and steel, paper, sugar, 

cement and electrical industries;
• exploration, use and processing of minerals and substances reserved 

for the federal government;
• installations for the treatment, storage or disposal of hazardous waste, 

as well as radioactive waste;
• forestry use of jungles and of species whose regeneration is difficult;
• forest plantations;
• changes in the soil use of forested areas, as well as in jungles and arid 

zones;
• industrial parks where high-risk activities are to be carried out;
• real estate developments that affect coastal ecosystems;
• works and activities in marshes, swamps, lagoons, rivers, lakes and 

estuaries connected to the sea, as well as on their shores or federal 
zones;

• works on protected natural areas under federal jurisdiction;
• fishing, aquaculture or farming that could place the preservation of one 

or more species at risk or cause harm to ecosystems; and
• works under federal jurisdiction that could cause serious and irreparable 
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ecological imbalance, harm to public health or to ecosystems or exceed 
the limits and conditions established in the law regarding the preserva-
tion of ecological balance and environmental protection. 

State legislation should be reviewed to verify if activities not listed do 
require environmental impact or preventive notice authorisation from local 
authorities.

Any expansions or modifications to projects that have already obtained 
an environmental impact authorisation are subject to environmental 
assessment. The regulatory authority will evaluate to determine whether 
such expansions or modifications require a new environmental impact 
authorisation.

19 Environmental assessment process

What are the main steps of the environmental assessment 
process? 

The environmental impact authorisation is a licence that establishes which 
activities may be performed; its period of validity and the conditions to be 
complied with last for the lifetime of the authorised project.

After receiving an environmental impact assessment (EIA), 
SEMARNAT must prepare a file and make it available for public review. A 
public consultation may be initiated by SEMARNAT if any interested party 
requests one. The public consultation should be carried out on the follow-
ing basis:
• SEMARNAT must publish in its Ecological Gazette, and in some cases 

in a widely circulated newspaper, a summary of the plan for the work or 
operation;

• any citizen, within a period of 10 days from publication of the sum-
mary of the plan, may request SEMARNAT to make the EIA available 
to them. The citizen, within 20 days from the date SEMARNAT makes 
the EIA available, can submit comments;

• SEMARNAT must add the remarks made by the citizen to the file and 
refer to the public consultation process in the decision that it issues;

• consultations may also be requested from state or municipal authori-
ties or from other government agencies or scientific institutions; and

• parties filing the EIA have the right to request their information be han-
dled confidentially since it can affect industrial property rights or com-
mercial information, or both.

Once the EIA is evaluated, SEMARNAT issues a resolution within 60 work-
ing days from receipt of the EIA. Said resolution can be approved, approved 
with conditions or denied. If the resolution is denied the party has the right 
to appeal.

State legislation should be reviewed to verify the time frame it takes the 
local authorities to issue a resolution. Also, said resolution can be approved, 
approved with conditions or denied. If the resolution is denied, the party 
has the right to appeal.

Regulatory authorities

20 Regulatory authorities

Which authorities are responsible for the environment and 
what is the scope of each regulator’s authority?

Federal, state and municipal governments have environmental authorities 
that enforce their environmental legislation according to their competence 
as established by law.

SEMARNAT is the federal authority that regulates the environment 
nationwide. Its main function is to grant permits, licences and any kind of 
authorisation in environmental matters established in the federal legisla-
tion, such as environmental impact; air pollutant emissions; handling of 
hazardous waste, high-risk activities and matters related to soil contami-
nated with hazardous waste, and flora and fauna (wildlife).

The following administrative agencies are also part of SEMARNAT 
but act with autonomy since there is particular legislation regulating their 
activities:
• the Federal Environmental Protection Agency (PROFEPA): this agency 

focuses on compliance with environmental legislation by performing 
inspections and audits and imposing sanctions in the event obligated 
subjects are found in violation of applicable laws;

• the National Water Commission (CNA): this commission grants per-
mits and concessions for the use of water resources and their associ-
ated land as well as wastewater discharges into national bodies. It also 

has the authority to verify compliance with applicable legislation by 
performing inspections and imposing sanctions;

• the National Forestry Commission: the scope of this commission is 
to develop activities of production, exploitation, conservation and 
restoration in forest matters. It has the authority to verify compliance 
with applicable legislation by performing inspections and to impose 
sanctions;

• the National Commission on Protected Natural Areas: its main objec-
tive is to preserve ecosystems and biodiversity by establishing pro-
tected natural areas; 

• the National Institute of Ecology and Climate Change is a federal body 
that will lead the national research in matters of climate change and 
will monitor and update the national inventory of GHG emissions; and

• the National Agency of Industrial Safety and Environmental Protection 
of the Hydrocarbons Sector also known as the Agency of Safety, Energy 
and Environment (ASEA) is a federal organism that regulates and 
controls the hydrocarbons sector (oil and gas) in matters of industrial 
safety on operations, closing of installations and integral management 
of wastes and emissions.

The Ministry of Environment of each state or city regulates the environ-
ment in those aspects not regulated by the Federation (environmental 
impact, air pollutant emissions, risk activities, management of non- 
hazardous waste and wastewater discharge). Their main function is to grant 
permits, licences and any kind of authorisation in environmental matters 
established in the state legislation. Another of their functions is the perfor-
mance of inspections and audits to verify compliance with local environ-
mental laws in order to impose sanctions in the event obligated subjects are 
found in violation.

21 Investigation

What are the typical steps in an investigation? 

Mexican environmental justice is mainly of an administrative nature. To 
protect constitutional rights, the LGEEPA establishes that to carry out inves-
tigations it is imperative for the administrative authorities to document an 
inspection order that must be delivered to the installations to be inspected. 
The inspection order must detail the object of the inspection.

The agency’s personnel are obligated to exhibit the proper documents 
to identify themselves as commissioned to perform the inspection. When 
the inspection begins the inspected party has the right to appoint two wit-
nesses who may be present during the inspection.

An inspection report is elaborated to record all the facts found at the 
inspection. The report is the basis for the authority to determine whether 
the inspected party is in compliance with environmental legislation.

Environmental crimes are regulated by criminal legislation. The attor-
ney general investigates the commission of environmental crimes. Said 
authority has the discretionary power to collect any document and object 
as well as to request the declaration of all those persons whose testimony is 
considered as relevant for the investigation. A judge needs to authorise all 
requests made by the attorney general during the investigation.

22 Administrative decisions

What is the procedure for making administrative decisions? 

In general terms, to verify compliance with environmental legislation all 
administrative authorities (regardless of the level of government they 
belong to) have to perform the following procedure:
• an inspection should be performed, provided that an inspection order 

is issued and signed by the head of the agency;
• the inspected party has the right to appoint two persons who will wit-

ness the inspection development;
• all facts and situations that occur during the inspection will be recorded 

in a report that will be signed by all parties involved (the original 
report is kept by the authority and a copy is created for the inspected 
individual);

• five days after the inspection, the inspected party has the right to 
approach the authority to deliver evidence or arguments that could not 
be delivered during the inspection;

• after that, the authority will take one of the following two administra-
tive decisions: if no violations to the environmental legislation arise 
from the report, the inspection will be terminated; if there are viola-
tions recorded in the report, an administrative procedure will be 
opened against the inspected party;
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• if an administrative procedure is opened, the inspected party will be 
notified through a ruling setting out the facts considered as violations 
of the legislation and giving the inspected party 15 working days to offer 
evidence in said regard. The law recognises as evidence:
• confessions;
• public documents;
• private documents;
• expert reports;
• recognition or judicial inspections;
• witnesses;
• photographs, writings and shorthand notes, and in general, any 

evidence derived from scientific discoveries; and
• presumptions;
• there is a term from three to five days to file written allegations; and
• after the aforementioned term expires, the authority will issue its 

resolution within 20 working days, taking into consideration all the 
evidence and arguments presented by the inspected party.

All final rulings in any administrative procedure can be challenged before 
the same administrative authority that issued such rulings (see question 25).

It is important to review state and local legislation to verify deadline 
periods and whether additional dispositions apply.

23 Sanctions and remedies

What are the sanctions and remedies that may be imposed by 
the regulator for violations? 

If violations to environmental dispositions arise the environmental authori-
ties may open an administrative procedure for the imposition of sanctions. 
The possible sanctions the authorities may impose are: 
• fines – a minimum amount of 20 and a maximum of 50,000 daily 

wages. Fines for infractions to the National Waters Law are imposed on 
a case-by-case basis starting with 200 as a minimum and 20,000 daily 
wages as a maximum;

• closure (temporary or definitive, partial or total);
• administrative arrest for up to 36 hours;
• seizure (of hazardous waste, flora or fauna);
• confiscation of the instruments, specimens, products or by-products 

directly related to infractions relative to forest resources, species of 
flora and fauna or genetic resources; or

• suspension, revocation or cancellation of any authorisations, licences 
or permits previously issued to carry out activities.

In the event of a second violation (repeat infraction) the amount of the 
fine imposed may be up to twice the amount originally imposed, without 
exceeding double the maximum amount permitted, or definitive closure of 
operations may be ordered.

If the same causes of violation are committed within a period of two 
years, the transgressor can be considered to be a recidivist.

24 Appeal of regulators’ decisions

To what extent may decisions of the regulators be appealed, 
and to whom? 

A motion for review is the administrative appeal that can be filed by the 
inspected party if it disagrees with the resolution. This appeal should be 
filed before the same authority within 15 working days after the adminis-
trative resolution is notified. The motion for review will be resolved by the 
hierarchical level above that of the authority that issued the original reso-
lution. The final decision given to the motion for review can also be chal-
lenged before the administrative tribunals or the courts.

Judicial proceedings

25 Judicial proceedings

Are environmental law proceedings in court civil, criminal or 
both? 

As explained above, legal procedures on environmental matters are mostly 
administrative since the environmental authorities have an administra-
tive nature. Nevertheless, environmental, civil and criminal courts may be 
involved if civil remedies or environmental crimes fall under their jurisdic-
tion (see questions 10 and 21).

26 Powers of courts

What are the powers of courts in relation to infringements of 
environmental law? 

Sanctions imposed by the administrative authorities can be confirmed, 
modified or revoked by courts. To obtain a resolution from the court it is 
necessary to file a complaint when the final ruling has been issued. The 
appeal may be submitted before the same administrative authority that 
issued the ruling or it may be appealed before the administrative courts. 
Decisions issued by the administrative courts can be appealed before the 
federal courts, with a right of final appeal before the Mexican Supreme 
Court of Justice.

In class actions for environmental damage a judge is empowered to:
• resolve the case by issuing a judgment; 
• oblige the defendant to repair the damage caused to the community 

(restitution); 
• if restitution is not possible, the judge may order the payment of 

indemnification to the community;
• order the compliance with preventive measures to avoid the perfor-

mance of acts or activities that cause or may cause imminent and 
irreparable damage to the rights or interests of the community; 

• order the performance of those acts or activities that were previously 
omitted where the omission is causing or may cause imminent and 
irreparable damage to the rights or interests of the community; and

• order coercive measures such as fines of up to 30,000 daily wages in 
force in Mexico City applicable for each day elapsed if there is no com-
pliance by the defendant with the resolution of the court, use of public 
force or arrest for up to 36 hours.

In actions for environmental liability a judge is empowered to:
• resolve the case by issuing a judgment;
• order SEMARNAT and PROFEPA to provide immediately preventive 

and corrective measures applicable to the case that are within their 
jurisdiction; 

• order the seizure of documents, books, chattels, papers and property 
related to the damage caused to the environment and compliance 
with the defendant’s legal obligations as provided by domestic envi-
ronmental legislation and international treaties to which Mexico is a 
party;

• order the the seizure or taking of samples of hazardous substances, 
materials, waste, liquids, pollutants and natural elements related to 
the damage caused to the environment; 

• request SEMARNAT and PROFEPA to contribute any and all evidence 
available;

• oblige the defendant to repair or compensate the environmental dam-
age; and

• impose fines for the environmental damage in the terms of the LFRA 
(see question 10).

With regard to criminal complaints for environmental damages, criminal 
courts are empowered to order the repair of environmental damage as part 
of their judgments, which may include the sanctions of imprisonment for 
individuals, economic fines, special sanctions for corporations in certain 
cases, seizure of goods, special publication of the judgment and commu-
nity works orientated to environmental protection.

Update and trends

As of 2016, the period to submit before SEMARNAT the COA with 
information on the last year is from 1 March to 30 June, pursuant to 
the Regulation of the LGEEPA on the Pollutant Release and Transfer 
Register, the Regulation of the LGEEPA on Prevention and Control 
of Pollution into the Atmosphere; Regulations of the LGPGIR and 
Regulations of the General Law of Climate Change on National 
Registry of Emissions. The new format of the COA now requires the 
information to be reported by those obligated subjects that issue a 
quantity equal to or more than 25,000 tonnes of equivalent carbon 
dioxide (CO2e); additionally, the obligated subjects must report the 
traditional information: air pollutant emissions; hazardous waste 
handling; wastewater discharges; and use of substances subject to 
the Registry of Emissions and Pollutants Transfer.
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27 Civil claims

Are civil claims allowed regarding infringements of 
environmental law?

Civil claims for violations to environmental law are permitted when such 
violations cause damage to the environment. A civil claim for compensa-
tion based on contractual or non-contractual responsibility may be filed by 
the party that suffers the environmental damage. See question 11.

28 Defences and indemnities

What defences or indemnities are available? 

The three main defences are:
• proof that the defendant did not cause the environmental damage that 

serves as the basis of the civil or criminal claim;
• acceptance that the environmental damage was caused by the defend-

ant with previous authorisation from the Environmental Authority (as 
in an environmental impact authorisation); and

• acceptance that the environmental damage was caused by the defend-
ant without exceeding the limits established in the corresponding 
NOMs.

29 Directors’ or officers’ defences

Are there specific defences in the case of directors’ or officers’ 
liability? 

A company’s director or officer will be liable only in the event that he or she 
has participated directly in the commission of the offence or has ordered or 
authorised the activities that caused environmental damage.

30 Appeal process

What is the appeal process from trials? 

The possible levels of appeal are:
• motion for review (15 days after the administrative resolution is 

notified);

• nullity appeal (45 days after the resolution of the motion of review is 
notified); and

• amparo trial (final appeal) (15 days after the resolution of the nullity 
appeal is notified).

International treaties and institutions

31 International treaties

Is your country a contracting state to any international 
environmental treaties, or similar agreements? 

The main environmental international treaties that Mexico is subscribed 
to are:
• the Basel Convention on the Control of Transboundary Movements of 

Hazardous Wastes and their Disposal;
• the La Paz Agreement with the United States on Cooperation for the 

Protection and Improvement of the Environment in the Border Area;
• the Montreal Protocol on Substances that deplete the Ozone Layer;
• the North American Agreement on Environmental Cooperation;
• the Rotterdam Convention on the Prior Informed Consent Procedure 

for Certain Hazardous Chemicals and Pesticides in International 
Trade;

• the Sydney Declaration on Climate Change, Energy, Security and 
Clean Development;

• the Stockholm Convention on Persistent Organic Pollutants;
• the United Nations Programme for the Environment; and
• the Vienna Convention on International Trade in Endangered Species 

of Wild Fauna and Flora.

32 International treaties and regulatory policy

To what extent is regulatory policy affected by these treaties?

Any international treaty whose dispositions are in accordance with the 
Mexican Constitution is supreme law. To consider treaties as part of 
Mexican law, they should be signed by the President, ratified by the Senate 
and published in the Federal Official Gazette.

Jose Luis Rendon jlrendon@lexcorpabogados.mx

Paseo San Jerónimo #1665-2
Fracc. San Jerónimo
Ciudad Juárez
Chihuahua CP 32500
Mexico

Tel: +52 656 257 8080
www.lexcorp.com.mx
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Legislation

1 Main environmental regulations

What are the main statutes and regulations relating to the 
environment?

The Portuguese Constitution is the main piece of legislation relating to the 
environment. Article 66 of the Portuguese Constitution sets out the right 
to a healthy and ecologically sustainable environment, as well as the duty 
to preserve it.

The Portuguese state has enacted several statutes concerning specific 
environmental matters, notably the following:
• Environmental Policy Basis Law – Law 19/2014 of 14 April;
• Framework Law for water – Law 58/2005 of 29 December (as amended 

by Decree-Law 245/2009 of 22 September, Decree-Law 60/2012 of  
14 March and Decree-Law 130/2012 of 22 June);

• Framework Law for liability for environmental damage – Decree-
Law 147/2008 of 29 July (as amended by Decree-Law 245/2009 of 
22 September, Decree-Law 29-A/2011 of 1 March and Decree-Law 
60/2012 of 14 March);

• Environmental Information Law – Law 19/2006 of 12 June; (amended 
by Decree-Law 214-G/2015 of 12 October, and revoked by Law 26/2016 
of 22 August);

• Framework Law for environmental impact assessment – Decree-Law 
151-B/2013 of 31 October (as amended by Decree-Law 47/2014 of  
24 March and by Decree-Law 179/2015 of 27 August);

• Framework Law for hazardous products and substances – Decree-Law 
150/2015 of 5 August; 

• Framework Law for the preservation of natural spaces and wild 
flora and fauna – Decree-Law 140/99 of 24 April (as amended by  
Decree-Law 49/2005 of 24 February and Decree-Law 156-A/2013 of 
8 November);

• Framework Law for nature and biodiversity preservation – Decree-
Law 142/2008 of 24 July (as amended by Decree-Law 242/2015 of 15 
October and Decree-Law 42-A/2016 of 12 August);

• Framework Law for the national ecological reserve – Decree-Law 
166/2008 of 22 August (as amended by Decree-Law 96/2013 of  
19 July, Decree-Law 80/2015 of 14 May and Decree-Law 239/2012 of 
11 of February);

• Framework Law for the national agricultural reserve – Decree-Law 
73/2009 of 31 March (as amended by Decree-Law 199/2015 of 16 
September); and

• Framework Law for environmental administrative offences – Law 
50/2006 of 29 August (and Law 89/2009 of 29 August) (as amended by 
Law 144/2015 of 28 August and Decree-Law 42-A/2016 of 12 August).

Water resources legal framework
• Protection of water resources legal regime – Decree-Law 236/98 of 1 

August (as amended by Decree-Law 52/99 of 20 February, Decree-Law 
53/99 of 20 February, Decree-Law 54/99 of 20 February, Decree-Law 
56/99 of 26 February, Decree-Law 431/99 of 22 October, Decree-Law 
243/2001 of 5 September, Decree-Law 135/2009 of 3 June, Decree-Law 
103/2010 of 24 September and Decree-Law 83/2011 of 20 June);

• human consumption water quality legal regime – Decree-Law 
306/2007 of 27 August (as amended by Decree-Law 92/2010 of  
26 July); 

• water resources’ utilisation legal regime – Decree-Law 226-A/2007 
of 31 May (as amended by Decree-Law 391-A/2007 of 21 December, 
Decree-Law 93/2008 of 4 June, Decree-Law 107/2009 of 15 May, 
Decree-Law 137/2009 of 8 June, Decree-Law 245/2009 of 22 
September, Decree-Law 82/2010 of 2 July and Decree-Law 44/2012 of 
29 August); and

• urban wastewater treatment legal regime – Decree-Law 152/97 of 19 
June (as amended by Decree-Law 236/98 of 1 August, Decree-Law 
348/98 of 9 November, Decree-Law 261/99 of 7 July, Decree-Law 
172/2001 of 26 May, Decree-Law 149/2004 of 22 June, Decree-Law 
198/2008 of 8 October, Decree-Law 73/2011 of 17 June and Decree-
Law 133/2015 of 13 July).

Waste management legal framework
• Waste management legal regime – Decree-Law 178/2006 of 5 

September (as amended by Decree-Law 173/2008 of 26 August, Law 
64-A/2008 of 31 December, Decree-Law 183/2009 of 10 August, 
Decree-Law 73/2011 of 17 June, Decree-Law 127/2013 of August 30, 
Decree-Law 103/2015 of 15 June, Law 82-D/2014 of 31 December, Law 
7-A/2016 of 30 March and Decree-Law 752015 of 11 May);

• European waste list – Ministerial Order 209/2004 of 3 March; and 
• waste organised market legal regime – Decree-Law 210/2009 of 3 

September, which sets forth the framework for the constitution, man-
agement and functioning of the organised waste market (as amended 
by Decree-Law 73/2011 of 17 June).

Air quality management policies on air emissions legal 
framework and guidelines
• Air pollution prevention legal regime – Decree-Law 78/2004 of 3 April 

(as amended by Decree-Law 126/2006 of 3 July); 
• greenhouse licences’ trade market legal regime – Decree-Law 38/2013 

of 15 March (as amended by Decree-Law 42-A/2016 of 12 of August);
• integrated prevention and control of pollution emissions legal regime 

– Decree-Law 127/2013 of August 30;
• recycling, reclamation and destruction of substances that deplete 

the ozone layer legal regime – Decree-Law 152/2005 of 31 August (as 
amended by Decree-Law 35/2008 of 27 February and Decree-Law 
85/2014 of May 27); 

• evaluation and management of air quality legal regime – Decree-Law 
102/2010 of 23 September (as amended by Decree-Law 43/2015 of  
27 March); and

• Regulation on substances that deplete the ozone layer – Regulation 
(EC) 1005/2009 of the European Parliament and of the Council 
of 16 September and Regulation (EC) 2216/2004 of the European 
Commission of 21 December.

Regulations on noise and evaluation and control of 
environmental noise
• General Regulation on noise control – Decree-Law 9/2007 of 17 

January (as amended by Decree-Law 278/2007 of 1 August); and 
• the legal regime for the prevention and reduction of the harmful 

effects of exposure to noise – Decree-Law 146/2006 of 31 July.
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2 Integrated pollution prevention and control

Is there a system of integrated control of pollution?

Yes. Decree-Law 127/2013 of 30 August, on the prevention and control 
of integrated pollution (PCIP), which revoked Decree-Law 173/2008 of  
26 August, is applicable to several types of industries including, among oth-
ers, the combustion, chemical, energy and waste management industries 
and sets forth an overall approach to limitations on air emissions, incinera-
tion of waste, licensing conditions for the discharging of waste water, etc. 
The start-up of the use of the facilities or the substantial changes made to 
the same are subject to an environmental licence, which is part of the facil-
ity licence and is the result of a procedure that incorporates the most rel-
evant environmental authorisations or licences and administrative stages 
in a single integrated licence. The system of integrated control of pollution 
mainly refers to air and water emissions, production and management of 
waste, greenhouse gas emissions trading within the European Union and 
environmental impact assessment (EIA).

3 Soil pollution

What are the main characteristics of the rules applicable to 
soil pollution? 

The general principles applicable to soil pollution are provided by article 10 
of Law 19/2014 of 14 April (Environmental Policy Basis).

Decree-Law 178/2006 of 5 September, on waste management, applies 
to potential soil polluting and soil decontamination activities and provides 
for the obligation to clean the polluted soils.

Polluters are responsible for cleaning up the soils. Possessors and 
non-possessor legal owners of polluted soils are responsible at a secondary 
level. Polluters must restore the land as it was before the damage.

Moreover, there are obligations to provide information about any 
potential soil pollution.

4 Regulation of waste 

What types of waste are regulated and how? 

According to article 3 paragraph (ttt) of Decree-Law 178/2006 of 5 
September as amended by Decree-Law 103/2015 of 15 June, ‘waste’ is 
defined as any substance or object that its owner gets rid of or has the 
intention or obligation of doing so. All substances and objects listed in the 
European List of Waste implemented by the European Community are also 
considered ‘waste’.

The waste producer is, in general, the entity responsible for the waste 
management. There are, however, some exceptions: 
• when the urban waste production does not exceed in total 1,100 litres 

per day per producer (considered in broad terms as domestic waste), 
the municipal administrative entities are responsible for the respective 
management;

• the holder of the waste shall take management responsibilities when-
ever it is not possible to determine the producer’s identity; and

• when waste is of foreign origin, the management obligation lies with 
the entity responsible for its introduction in Portugal, except when 
specifically set forth in the legislation on transference of waste. 

The liability of the aforementioned entities ceases when the waste is trans-
ferred to an operator licensed under Decree-Law 178/2006 of 5 September, 
or to the entities responsible for the management of waste streams systems.

Waste treatment activities (which includes the activities of recovery 
and disposal of waste) are subject to a licensing procedure and other waste 
management activities, such as storage, sorting and storage and recovery 
in the place of production, are subject to a simplified licensing procedure. 

The collection and transport of waste must be registered with SIRER, 
the integrated system for electronic waste registry of the relevant waste 
management authority in Portugal. Furthermore, registration with SIRER 
is mandatory in the following situations: establishments with more than 
10 employees that produce non-urban waste; production of hazardous 
waste; professional waste treatment activities; entities responsible for 
the management systems of urban waste; the entities responsible for the 
management of individual or integrated systems of specific waste streams; 
operators that act in the waste market, such as brokers or dealers; and pro-
ducers of products that require registry under the terms of the legislation 
on specific streams.

Hazardous waste is listed as such by the EU in the European Waste List 
and national regulations, such as Decree-Law 178/2006 of 5 September on 
Waste Management and Ministerial Order 209/2004 of 3 March. The pro-
duction, collection, transport, storage and treatment of hazardous waste 
is subject to special conditions that ensure the protection of environment 
and health.

5 Regulation of air emissions

What are the main features of the rules governing air 
emissions? 

Decree-Law 102/2010 of 23 September sets forth the legal framework for 
the evaluation and management of ambient air, stipulating certain meas-
ures intended for determining milestones regarding the quality of ambient 
air, evaluating the quality of ambient air in Portugal, obtaining information 
on the quality of ambient air and providing this information to the pub-
lic, preserving and improving the ambient air quality and promoting the 
cooperation between EU member states in order to reduce atmospheric 
pollution.

The issuance of the facilities’ relevant authorisations or licences 
required in the case of new installation or changes in the facilities depends 
on compliance with the provisions of Decree-Law 78/2004 of 3 July, such 
as air pollutant disposal and treatment systems, diffusing emissions to 
minimise their effect, chimney construction rules and the monitoring of 
air emissions. 

Once the activities have been duly licensed, the operator is subject to 
self-monitoring procedures regarding emissions under the terms estab-
lished in the correspondent licence and depending on the emission limit 
values. The operator must send the results to a regional development coor-
dination commission.

Non-compliance with the regulations may be held as an administra-
tive offence and may result in the application of pecuniary penalties and 
additional sanctions.

As regards energy efficiency of buildings and commercial facili-
ties, Decree-Law 118/2013 of 20 August, which transposes Directive  
2010/31/EU of the European Parliament and the Council, establishes the 
set of rules destined to promote and ensure the improvement of the energy 
performance of buildings by means of an energy certification system. The 
lease and sale of residential and, to a certain extent, commercial buildings 
or fractions, requires that the asset being sold or leased bears an energy 
efficiency certificate. It should be noted, however, that industrial facilities, 
such as combustion plants, are not covered by the scope of Decree-Law 
118/2013 of 20 August.

Finally, Decree-Law 68-A/2015 of 30 April introduced the obliga-
tion for large companies to do an energy audit as defined in the Decree-
Law. This means that buildings that fell out of Decree-Law 118/2013 of 20 
August may now be subject to a certification if the occupier or owner of the 
building is subject to the mandatory energy audits regime. The audit must 
deliver savings to apply across a five-year time frame.

6 Protection of fresh water and seawater

How are fresh water and seawater, and their associated land, 
protected?

Law 58/2005 of 29 December establishes the basis for sustainable man-
agement of water resources, taking into account the fragility of aquatic 
ecosystems and claims for a greater integration of qualitative and quantita-
tive aspects of both surface water and groundwater. The main goal of this 
statute is to eliminate hazardous substances and contribute to sustainable 
water use by executing specific measures to ensure a gradual protection of 
the water and its associated land.

More specifically, this statute and Decree-Law 226-A/2007 of 31 May 
stipulate that all activities that require the use of water and may have a sig-
nificant impact on water are subject to a specific authorisation, licence or 
concession agreement. 

In addition, Law 54/2005 of 15 November regulates the concept of 
‘water domain’. This law applies to water, stream beds, waterfront zones, 
bordering areas, protected areas and maximum infiltration areas. It con-
stitutes the legal background for the public water domain, providing a 
classification of the water domain for seas, rivers, lakes and other water 
resources. Moreover, this statute rules on the recognition of private prop-
erty over parts of public stream beds and waterfront zones, and vice versa. 
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7 Protection of natural spaces and landscapes

What are the main features of the rules protecting natural 
spaces and landscapes? 

Decree-Law 142/2008 of 24 July sets out the legal framework for nature 
and biodiversity preservation implementing the Nature Preservation 
Fundamental Network, which consists of the areas integrated in the 
National System of Classified Areas and the areas of National Ecological 
Reserve, National Agricultural Reserve and the public waterways domain. 
The National System of Classified Areas includes the National Network 
of Protected Areas and the classified areas integrated in the Natura 2000 
Network, among others, which are the result of international agreements. 
This legislation provides for the regulation of the National Network of 
Protected Areas by establishing five types of protected areas (national and 
natural parks, natural reserves, natural monuments and protected land-
scapes) and by setting up the specific protection measures for each of the 
said types.

Although Decree-Law 142/2008 of 24 July has set forth the rules 
applicable to the aforementioned protected areas, it does not preclude 
the application of the specific legislation relevant on this matter as, for 
example, Decree-Law 166/2008 of 22 August, on the National Ecological 
Reserve and Decree Law 73/2009 of 31 March, on the National Agricultural 
Reserve, which provide for the specific regulations of the protected areas 
comprised within their respective scope.

8 Protection of flora and fauna species

What are the main features of the rules protecting flora and 
fauna species? 

Decree-Law 140/99 of 24 March, as amended, is the statute that imple-
ments the Birds Directive and the Habitats Directive in order to ensure the 
protection of wild species of flora and fauna and the preservation of natural 
habitats. The main purpose of this legislation is the creation and conserva-
tion of a network of sites commonly known as the Natura 2000 Network.

As a general rule, destroying or disturbing protected wild species of 
flora and fauna is prohibited, as is the possession or trade of such species.

The aforementioned Decree-Law sets out procedural and substan-
tive protection rules, applicable plans and projects that are likely to have 
a significant effect on a Natura 2000 Network site. Although it is appli-
cable to several types of fauna and flora species, it provides for particular 
rules regarding priority species, which have a most stringent scheme of 
protection.

9 Noise, odours and vibrations

What are the main features of the rules governing noise, 
odours and vibrations? 

Decree-Law 9/2007 of 17 January, as amended, and Decree-Law 146/2006 
of 31 July are the two key statutes concerning noise emissions, although 
municipal regulations also play a major role on this matter, especially in 
relation to noise zoning.

The limits imposed by law depend on factors such as the location or the 
time of day in which the noise is produced. Nonetheless, if duly justified, it 
is possible to exceed such limits to a certain extent by obtaining a special 
municipal noise allowance licences. As a general rule, one can extract from 
the applicable rules that, except for sensitive areas (eg, surroundings of 
housing, hospitals, schools), the maximum noise limits fluctuate between 
55dB(A) and 65dB(A), in sensitive areas such limits are reduced to 45dB(A) 
and 55 dB(A).

The police, the municipal authorities and the General Inspectorate on 
the Environment and Planning are some of the entities that enforce the 
compliance with these regulations. 

Vibrations may also be deemed included in the concept of ‘noise’ for 
purposes of the aforementioned decree-laws. 

With regard to odours, there are no specific applicable rules, although 
it is a matter often taken into account by regulatory and licensing authori-
ties, notably when assessing the environmental impact of certain projects.

10 Liability for damage to the environment

Is there a general regime on liability for environmental 
damage?

Pursuant to the Environmental Policy Basis Law of 14 April, whomever 
damages the environment shall be under the obligation to restore such 
environment by recovering the same to its prior condition. The law does 
not define ‘environmental damage’, but it is possible to determine the same 
as a damage to natural elements such as water, air, soil and subsoil, flora 
and fauna.

The three types of liability provided for by Portuguese legislation are 
criminal, administrative and civil liability.

Criminal liability may arise from damage to the environment accord-
ing to articles 278, 279 and 280 of the Portuguese Criminal Code, which 
establishes the offences and respective punishment.

Decree-Law 147/2008 of 29 July (Environmental Liability Law), which 
transposes Directive 2004/35/EC, of the European Parliament and of the 
Council of 21 April, amended by Directive 2006/21/EC, of the European 
Parliament and of the Council of 15 March, is applicable not only to any 
form of environmental damage but also to any threats thereto from any 
public or private economic activities, and establishes that liability may 
arise from damage to individual rights or from damage to the environment 
in itself, which respectively gives rise to civil liability or administrative 
liability.

Due compensation under civil liability cannot be imposed if the agent 
has already repaired the damage under administrative liability.

The competent authority regarding compliance with the rules pro-
vided by the Environmental Liability Law is the APA.

11 Environmental taxes

Is there any type of environmental tax? 

The Environmental Policy Basis Law of 14 April reflects the general prin-
ciple according to which environmental taxation can be used as a way of 
protecting the environment.

In accordance with this principle, many legal instruments refer to the 
use of taxation to environment-related activities, especially when it comes 
to water use, waste management and air emissions.

Decree-Law 97/2008 of 11 June sets forth the economic and financial 
system for water resources, pursuant to Law 58/2005 of 29 December, 
which approves the Water Statute. The payment of a water resources tax 
is imposed on activities resulting in an impact or potential impact on the 
environment and therefore subject to licensing procedures.

Furthermore, the legislation regarding waste management – Decree-
Law 178/2006 of 5 September – also provides for an economic and financial 
system according to which different taxes may be imposed such as, among 
others, a tax imposed during the licensing procedures, a waste manage-
ment tax and a registration tax.

Such environmental taxes lawfully accumulate with general taxes on 
real estate and corporate return and there is no track-record of double taxa-
tion issues being raised on such regard. 

Hazardous activities and substances 

12 Regulation of hazardous activities 

Are there specific rules governing hazardous activities? 

Pursuant to Decree-Law 127/2013 of 30 August, on PCIP, prior to the start 
of operations, hazardous activities require an environmental licence, 
which will be granted according to the general provisions applicable to the 
facilities licensing procedures. Likewise, prior to the commissioning of the 
activity it shall be inspected in order to verify if it has been implemented 
according to the activity licence.

Alongside the general provisions of Decree-Law 127/2013 of 30 August, 
further specific regulations are also relevant on this matter, notably:
• hazardous waste management – Decree-Law 178/2006 of 5 September 

(general rules on waste management), Ministerial Order 209/2004 
of 3 March (approval of the European List of Waste) and Ministerial 
Order 172/2009 of 17 February (Statute of the Integrated Centres to 
the Hazardous Waste Recovery, Assessment and Disposal); and

• transport of hazardous substances or products – the relevant legislation 
depends on the transport type (Annex A of Decree-Law 170-A/2007 
of 4 May 2007, as amended, applies to carriage of dangerous goods 
by road, Annex I of Decree-Law 124-A/2004 of 26 May, as amended, 
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applies to carriage of dangerous goods by rail, etc). European and 
international regulations may also be applicable.

13 Regulation of hazardous products and substances

What are the main features of the rules governing hazardous 
products and substances?

There are several provisions regarding hazardous products and substances, 
depending on the issues to be addressed. Although there is not a single 
definition of ‘hazardous substance’, article 3, paragraph(s) of Decree-
Law 150/2015 of 5 August on the prevention of major accidents involving 
hazardous substances refers to ‘hazardous substances’ as the substances, 
mixtures or preparations listed in Annex I thereto. Pursuant to this piece 
of legislation, the authorisation for the installation of activities involving 
hazardous substances is subject to several preventive conditions (such as 
the preparation of preventive policy plans, security reports or emergency 
plans). Regarding the classification, packaging and labelling of hazardous 
substances and preparations, Decree-Law 98/2010 of 11 August is the main 
statute on hazardous substances, and Decree-Law 82/2003 of 23 April, as 
amended by Decree-Law 155/2013 of 5 November, provides for the rules 
applicable to hazardous preparations. Said legislation sets forth a list of 
substances that cannot be put in the market and requirements that have 
to be complied with so that the trading of certain hazardous substances 
can be allowed. Furthermore, there is an obligation to notify the Public 
Administration of new compounds containing hazardous substances and 
to label and pack compounds containing hazardous substances.

The transport of hazardous products or substances is also subject 
to several requirements determined either by national statutes or by 
European or international regulations. In broad terms, the transportation 
of such goods may be carried on by authorised or licensed entities using 
authorised and adequate vehicles; notifications shall be made to the rel-
evant crossed countries, and packages and vehicles shall be duly marked 
and labelled (see question 13).

14 Industrial accidents

What are the regulatory requirements regarding the 
prevention of industrial accidents?

The main preventive measures concerning industrial accidents are set out 
in Decree-Law 150/2015 of 5 August.

According to this statute, security regulations for the different types 
of industries must impose compulsory obligations, like the implementa-
tion of a serious accident prevention policy or an internal emergency plan. 
Furthermore, the competent authorities may suspend or close any activity 
when a material risk for human health or for the environment is detected.

On the other hand, Decree-Law 150/2015 of 5 August imposes on the 
public authorities and certain industries the obligation to carry out certain 
actions (such as the existence of a prevention plan or conducting accident 
drills) to avoid accidents involving hazardous substances. Non-compliance 
with Decree-Law 150/2015 of 5 August may be conducive to the application 
of administrative penalties, which can go from fines to the seizure of goods 
and assets. 

Environmental aspects in transactions and public procurement

15 Environmental aspects in M&A transactions

What are the main environmental aspects to consider in M&A 
transactions?

The main environmental aspects to consider in M&A transactions are the 
following:
• compliance with the relevant environmental obligations. In particular, 

the most relevant obligations are usually related to emission limits and 
to waste management conditions;

• the availability of the relevant environmental permits. The most 
important environmental permits are the activity and operation 
licences, water extraction and wastewater discharge authorisations, 
waste production and management authorisations and the integrated 
environmental authorisation;

• the existence of administrative or judicial proceedings (actual or 
envisaged) in connection with environmental issues; 

• the existence of soil pollution and pollution of the associated under-
ground water; and

• the existence of historical environmental damage and liability.

In addition, it is compulsory to verify whether the transaction is imple-
mented by means of an asset deal or share deal. The acquisition of shares 
entails that all environmental liabilities are assumed by the buyer. On the 
contrary, asset purchases may reduce the liabilities to be assumed by the 
buyer but require the transfer or obtaining of all the permits to carry out 
the activity.

On the other hand, in the context of a M&A transaction there are a 
number of legal aspects that must be fulfilled, in particular relating to:
• energy consumption;
• water domain;
• underground storage tanks (licence);
• public liability insurance or environmental incidents insurance 

coverage;
• asbestos, polychlorinated biphenyls (PCBs);
• chemical storage and handling; and
 • changes in control provisions requiring prior notice of authorisation 

from regulatory bodies.

16 Environmental aspects in other transactions

What are the main environmental aspects to consider in other 
transactions?

In general terms, the environmental aspects to consider in M&A are also 
applicable to a wide variety of transactions.

In real estate transactions, soil and water pollution is the most relevant 
issue. On the other hand, compliance with environmental obligations and 
the availability of the relevant permits to carry out the activity are the most 
relevant aspects that must be observed in transactions regarding financing 
or capital markets. Exposure to prospective damage compensation under 
Decree-Law 147/2008 of 29 July on environmental liability should also be 
assessed.

In corporate restructuring and bankruptcy proceedings it must be 
taken into account that if the activity is assigned to another entity, the rel-
evant permits and concessions must also be transferred and that the clo-
sure or dismantling of certain types of industries may be subject to specific 
environmental permits. 

Moreover, it should also be noted that environmental requirements 
are increasingly foreseen in public procurement procedures pursuant to 
EU policies – ‘Green Public Procurement’.

17 Environmental aspects in public procurement 

Is environmental protection taken into consideration by 
public procurement regulations?

The legal framework applicable to public procurement procedures is 
set out in the Public Contracts Code enacted by Decree-Law 18/2008 of  
29 January. The Public Contracts Code establishes a clear differentiation 
between pre-contractual procurement procedures and the material exe-
cution of public contracts, providing for different rules for each of these 
instances. Although the sections of the code dedicated to the material exe-
cution of public contracts do not establish specific rules tackling environ-
mental aspects, the sections on pre-contractual procedures do have rules 
on the public authorities’ duties to take into account environmental issues 
when preparing and drafting the specifications of public contracts; and the 
high-level scrutiny of the bidders’ overall compliance with environmental 
aspects. 

In works contracts, whenever the intended construction falls under 
the environmental impact assessment regime (Decree-Law 151-B/2013 of 
31 October) either due to its location or the specific characteristics of the 
construction, the execution project to be included in the pre-contractual 
procedures’ specifications shall comprehend an environmental impact 
declaration (when applicable) and the bidders’ offers must evidence the 
compliance with the terms and conditions of such declaration.

As regards the scrutiny of the bidders’ overall compliance with envi-
ronmental aspects, it should be noted that not only must the bidders evi-
dence that they hold all necessary licences (including in the environmental 
field) necessary to comply with the terms of the contract to be awarded, as 
it is also required the submission of several declarations and public docu-
ments attesting the absence of any administrative or criminal convictions 
related to business activities, which entail also administrative and criminal 
convictions by breach of environmental laws.
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Environmental assessment

18 Activities subject to environmental assessment 

Which types of activities are subject to environmental 
assessment? 

Pursuant to Decree-Law 151-B/2013 of 31 October, on environmental 
impact assessment (EIA), which revoked Decree-Law 69/2000 of 3 May, 
certain projects within the following categories are subject to an EIA, 
provided that the relevant thresholds are exceeded: agriculture, mining, 
oil, power generation, steel industry, chemical industry, infrastructures, 
hydraulic works and waste management facilities.

Please note that if a joint decision is made by the government body 
competent in the projected area and the environment and regional plan-
ning minister, certain projects may still be subject to an EIA. This would 
depend on the dimension, nature or characteristics of the project. In cer-
tain circumstances, it is possible to request an exemption from an EIA as 
well. 

EIAs do not constitute licences; they are rather an a priori binding 
condition to obtain a certain authorisation or decision. Some projects must 
only be licensed after obtaining a positive EIA.

19 Environmental assessment process

What are the main steps of the environmental assessment 
process? 

The main steps of an EIA procedure are the following: 
• Preliminary and optional steps:

• the proponent may propose a definition of the EIA’s scope that 
shall contain the characteristics, location and a general descrip-
tion of the project; 

• the EIA authority shall forward it to certain institutions to obtain 
their opinion; and

• a public consultation may be required by the proponent and 
decided by the evaluation committee.

• Without prejudice of the steps described above: 
• the EIA procedure is initiated by the proponent by filing the 

environmental impact study (EIS) with the relevant licensing or 
authorisation body, which will in turn submit it to the EIA author-
ity. The EIA authority will subsequently forward the EIS to certain 
specific institutions to obtain their opinion; 

• the evaluation committee shall declare the conformity or non-
conformity of the EIS (in the case of non-conformity, the proce-
dure is concluded);

• the subsequent step shall be the public consultation;
• the evaluation committee shall prepare and send to the EIA 

authority the final opinion;
• the EIA authority shall provide the minister responsible for the 

area of environment with the final environmental impact pro-
posal; and

• the minister responsible for the area of environment will issue an 
environmental impact declaration.

Regulatory authorities

20 Regulatory authorities

Which authorities are responsible for the environment and 
what is the scope of each regulator’s authority?

In Portugal, environmental responsibilities are shared between the 
Portuguese state (central administration) and municipalities (local admin-
istration). At state level, the main public entities with environmental 
responsibilities are the following:
• the Ministry Environment and Sea;
• the Regional Development and Coordination Committee;
• the Water and Waste Services Regulatory Entity; 
• the Hydrographical Regions’ Administrations; 
• the Nature Preservation Institute; 
• the Environment Portuguese Agency; and 
• the Environmental and Spatial Planning General Inspectorate.

Through these entities, the state enacts basic environmental legislation 
and exercises control (through authorisations, sanctions, etc) over most 
activities.

Municipalities also have powers on environmental protection that 
must be executed in accordance with the regulations issued by the state. 
The main environmental powers of the municipalities concern the activity 
of granting licences, urban waste regulation and definition of noise limits.

21 Investigation

What are the typical steps in an investigation? 

Any investigation regarding a breach of environmental regulations is sub-
ject to the rules established by Law 50/2006 of 29 August. The adminis-
trative process usually starts with a complaint filed by a public officer or 
an individual. The examining officer gathers and examines all the evi-
dence available and a preliminary resolution is issued, based on which the 
offender may plead in his or her defence.

Finally, the relevant authority issues a resolution containing the sanc-
tions imposed if a violation is deemed to have been committed. Should the 
competent authority consider that no violation has been committed, no 
sanction is imposed and the complaint is filed.

The referred resolution, in which sanctions are imposed, can be 
appealed against judicially.

It should be noted, however, that the above-mentioned procedure can 
also be triggered by a random inspection to be carried out by the public 
authority overseeing a given activity deemed to have an environmental 
impact (eg, waste management, industrial plants, hazardous materials 
related activities). Final decisions of these regulatory authorities can be 
ultimately challenged in court.

22 Administrative decisions

What is the procedure for making administrative decisions? 

The procedure commences at the request of an individual or a public 
authority. Thereafter a preliminary investigation is carried out in which 
all relevant facts and allegations are collected and examined. Finally, the 
decision is issued by the competent authority.

As a general rule, the parties have the right to be heard before the deci-
sion is made (the project decision phase) – under this right to be heard, the 
private party may provide to the public authority documents, witnesses or 
any other evidence that use does not constitute a breach in law – and the 
decisions rendered can be appealed in court (ie, judicial review of adminis-
trative decisions is clearly ruled and provided for).

23 Sanctions and remedies

What are the sanctions and remedies that may be imposed by 
the regulator for violations? 

Sanctions and remedies that may be imposed by the regulator for viola-
tions of mandatory environmental rules are usually fines (ranging from 
€500 to €2.5 million). Other ancillary sanctions may also be imposed as 
per the applicable legislation depending on the seriousness of the offence – 
these involve, inter alia, the following: 
• appropriation by the state of any objects of the producers or agents 

used in such activities; 
• exclusion of any rights to claim any subsidy or benefits from any public 

entities; 
• compulsory closure of any premises and facilities subject to previous 

authorisation or licensing; and 
• the suspension of any applicable authorisations, licences or permits.

In addition to the sanctions, the offender may also be obliged to undertake 
any other measure that proves to be suitable to prevent and repair the envi-
ronmental damage caused and to restore the status quo ante.

24 Appeal of regulators’ decisions

To what extent may decisions of the regulators be appealed, 
and to whom? 

Any administrative decision taken as a result of an administrative proce-
dure may be appealed for judicial review. Should there be an authority in a 
higher position in the hierarchy to the one that has issued the decision, an 
administrative appeal may also be filed.
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Judicial proceedings

25 Judicial proceedings

Are environmental law proceedings in court civil, criminal or 
both? 

Environmental law proceedings take place in administrative, civil and 
criminal courts depending, in each case, on the affected interests and 
the applicable regulations. Civil claims, notably those related to environ-
mental liability for damage, usually proceed in civil courts. Proceedings 
related to environmental offences are resolved before criminal courts if 
the offence is regarded as a criminal offence. With regard to administrative 
offences, the claims regarding an appeal for judicial review (see question 
24) of the decisions of the competent authorities or regulators may proceed 
in administrative courts or in civil courts, depending on the nature of the 
offence and respective applicable regime.

26 Powers of courts

What are the powers of courts in relation to infringements of 
environmental law? 

Portuguese courts have full powers to confirm or quash any kind of admin-
istrative decisions regarding any kind of infringements and breaches 
of environmental law. Furthermore, penalties such as indemnities or 
imprisonment, in the case of criminal offences, may also be imposed by 
Portuguese courts. Reformation in pejus is allowed, which means that 
a court can aggravate the original decision from a public authority being 
appealed by the private party.

27 Civil claims

Are civil claims allowed regarding infringements of 
environmental law?

Civil liability may arise from damage to individual rights or from damage 
to the environment itself (see question 11, notably to what is said regarding 
the Environmental Liability Law).

Please note that both contractual and non-contractual civil claims 
regarding breaches and infringements of environmental law are allowed 
in Portuguese courts when a damage or nuisance is caused by such breach 
or infringement.

28 Defences and indemnities

What defences or indemnities are available? 

Allocation of liability
Both individuals and legal entities may incur civil, criminal and adminis-
trative liability.

Civil liability can either be fault-based or strict. Should environmental 
damage arise from a legal person’s action, the management may be jointly 
and severally liable with the legal person. The joint liability rule is also 
applicable to groups of companies, in which case the controlling or par-
ent company is jointly and severally liable with the company that in fact 
caused the environmental damage. Criminal liability is both negligent and 
fault-based.

Administrative liability may be strict or fault-based. If there is more 
than one person involved, liability for the infringement is generally joint 
and several. When the environmental damage is caused by more than one 
agent, each of them becomes equally responsible for the relevant environ-
mental damage regardless of individual debt extension. The determination 

of the liability degree of each agent is based on the individual degree of 
fault, which will determine the right to recourse between the several 
agents. Nevertheless, when this determination is not possible, the liability 
degree is presumed equal.

Limitation period
According to the Portuguese Civil Code, the general limitation period is 20 
years. Nevertheless, please note that environmental liability is limited to a 
period of 30 years.

Pursuant to the Portuguese Criminal Code, the limitation period for 
basic environmental crimes may range from five to 10 years.

According to Law 50/2006 of 29 August, the limitation period for 
environmental administrative infringements is five years for very serious 
offences and serious offences and three years for minor offences.

29 Directors’ or officers’ defences

Are there specific defences in the case of directors’ or officers’ 
liability? 

According to the Environmental Liability Law, where a legal person 
becomes liable for any damage or an imminent threat of damage to the 
environment, joint and several liability is imposed on the directors, officers 
and company representatives, who become personally liable together with 
the company itself.

Moreover, Law 58/2005 of 29 December on water provides that direc-
tors may be held jointly and severally liable with the legal person. 

Under Portuguese criminal law directors, officers and company rep-
resentatives can be held personally responsible for any environmental 
wrongdoing or offence caused by the company, which may be held crimi-
nally responsible as well.

Furthermore, the company may be held liable in civil claims for any 
damage caused, including damage caused by a director or officer. On the 
other hand, the directors and officers of the company may also be held 
liable in relation to the company itself, the shareholders and the company 
creditors for any damage caused as a consequence of their negligent or 
guilty acts.

30 Appeal process

What is the appeal process from trials? 

As a general rule, judgments issued by administrative courts at first instance 
may be appealed against in second-instance courts. Judgments issued 
in second-instance courts may be appealed before the Administrative 
Supreme Court.

Likewise, in principle, judgments from the criminal courts may be 
appealed against. 

Notwithstanding, pursuant to procedural rules, certain matters may 
be decided at first or second instance without the possibility of lodging an 
appeal before a higher court.

On the other hand, in a few cases and provided that certain conditions 
are verified, judgments issued at first instance may be directly appealed 
before the Administrative Supreme Court.

If there is a violation of constitutional rights, the matter may be 
raised before a common court, in which case it is judicially referred to the 
Constitutional Court.

In abstract terms, there are two level of appeal plus an additional 
appeal to the constitutional court. However, only in very special circum-
stances would it be possible to walk through all the appeal levels.

International treaties and institutions

31 International treaties

Is your country a contracting state to any international 
environmental treaties, or similar agreements? 

Portugal is a contracting party to many relevant international treaties 
regarding the environment, including:
• the United Nations Framework Convention on Climate Change 

(UNFCCC), New York, 1992;
• the Convention on Wetlands, Ramsar, 1971;
• the Protocol to the United Nations Framework Convention on Climate 

Change, Kyoto, 1997;
• the Convention on the Conservation of European Wildlife and Natural 

Habitats, Berne, 1979;

Update and trends

During 2016 we witnessed a lot of interest in connection with the 
possible existence of hydrocarbon reserves off the coast of the 
Algarve. It is expected that in the near future some exploratory 
works may ensue, which is raising a lot of awareness and public 
discussion about the environmental risks of such works.

Since there has never been an activity operation of 
hydrocarbons in Portugal, the Portuguese legislation is not suited 
or tailored to deal with the specifics of such an activity. In case the 
exploratory works do proceed off the coast of the Algarve, specific 
and updated legislation regarding hydrocarbons and related 
environmental risks should be expected.
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• the Convention on International Trade in Endangered Species of Wild 
Fauna and Flora (CITES), Washington, DC, 1973;

• the Convention for the Protection of the Mediterranean Sea against 
Pollution, Barcelona, 1976;

• the Stockholm Convention on Persistent Organic Pollutants (POPs), 
Stockholm, 2001;

• the Convention on Long-range Transboundary Air Pollution, Geneva, 
1979;

• the Convention on the Transboundary Effects of Industrial Accidents, 
1992;

• the Convention on Environmental Impact Assessment in a 
Transboundary Context, Espoo, 1991;

• the Rotterdam Convention on the Prior Informed Consent Procedure 
for Certain Hazardous Chemicals and Pesticides in International 
Trade, Rotterdam, 1998; and

• the Vienna Convention for the Protection of the Ozone Layer, Vienna, 
1985.

32 International treaties and regulatory policy

To what extent is regulatory policy affected by these treaties?

International treaties are binding in Portugal as soon as they are published 
in the State Official Gazette. Thus regulatory policy is directly affected by 
these international treaties to the same extent as state regulations.

João Louro e Costa joao.lourocosta@uria.com

Rua Duque de Palmela, No. 23
1250-097 Lisbon
Portugal

Tel: +351 210 30 86 00
Fax: +351 210 30 86 01
www.uria.com
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Spain
Carlos de Miguel Perales and Jesús Andrés Sedano Lorenzo
Uría Menéndez

Legislation

1 Main environmental regulations

What are the main statutes and regulations relating to the 
environment?

Spanish environmental law is governed primarily by the Constitution. 
Article 45 sets forth the right to enjoy an adequate environment for the 
development of the person, as well as the duty to preserve the environ-
ment. This article is also the basis for establishing sanctions for breach of 
environmental rules.

Below this, the basic rules of each of the 17 Spanish autonomous 
regions grant powers to the regional authorities on environmental matters. 
In addition, certain environmental powers are entrusted to the municipali-
ties, mainly pursuant to Law No. 7/1985 on local government.

Following these basic rules, there are several statutes enacted by the 
Spanish state and autonomous regions on specific environmental matters. 
Among the basic statutes of the state, the following should be highlighted:
• Law No. 22/1988 of 22 July on Coasts;
• Royal Legislative Decree No. 1/2001 of 20 July on Water;
• Law No. 16/2002 of 1 July on Integrated Pollution Prevention and 

Control;
• Law No. 27/2006 of 18 July on the Right to have Access to Information, 

Public Participation and Access to Justice in Environmental Matters;
• Law No. 26/2007 of 23 October on Environmental Liability;
• Law No. 34/2007 of 15 November on Air Quality and Atmospheric 

Environment Protection;
• Law No. 42/2007 of 13 December on Natural Heritage and Biodiversity; 
• Law No. 21/2013 of 9 December on Environmental Assessment;
• Law No. 22/2011 of 28 July on Waste and Polluted Soils.
• Law. No. 10/1995, of 23 November, on Spanish Criminal Code; and
• Royal Decree of July 1889, on Spanish Civil Code.

Autonomous regions may enact regulations on environmental matters (see 
question 21). Unless otherwise indicated, reference is made to state regula-
tions only.

2 Integrated pollution prevention and control

Is there a system of integrated control of pollution?

There is a system of integrated pollution control. Law No. 16/2002 on 
Integrated Pollution Prevention and Control applies to several categories 
of industries including, among others, combustion and chemical or waste 
management industries that meet certain parameters. 

Law No. 16/2002 provides for a single proceeding incorporating the 
most relevant environmental permits and other administrative steps in 
a single authorisation: the integrated environmental authorisation. The 
main aspects covered by this are air and water emissions, the produc-
tion and management of waste and environmental impact assessments 
(EIAs). In 2013 Law No. 16/2002 was amended to partially implement 
Directive 2010/75/EU, of the European Parliament and of the Council, 
of 24 November 2010, on industrial emissions. The implementation of 
Directive 2010/75/EU has been completed by means of the Royal Decree 
No. 815/2013, of 18 October, on industrial emissions that also develops Law 
No. 16/2002.

3 Soil pollution

What are the main characteristics of the rules applicable to 
soil pollution? 

Law No. 22/2011 on Waste and Polluted Soils, and Royal Decree No. 9/2005 
on the Creation of a List of Potentially Land Pollutant Activities and the 
Criteria to Declare Polluted Soils, are the main rules governing activities 
that can pollute the soil, the declaration of land as polluted and the obliga-
tion to clean it up – in addition to other rules that also deal with soil pollu-
tion from different perspectives, such as Law No. 16/2002, on Integrated 
Pollution Prevention and Control (see question 2), and Law No. 26/2007 
on Environmental Liability (see question 11).

According to Law No. 22/2011, the autonomous regions shall declare, 
define and make an inventory of land that is polluted owing to the exist-
ence of dangerous components caused by humans.

The declaration of land as polluted, which is based on the concept of 
risk (for human health or the environment) and uses of the land, shall be 
made by the autonomous regions on the basis of the criteria set forth by 
Royal Decree No. 9/2005, and will require the carrying out of those activi-
ties necessary to clean up the soil. The persons compelled to carry out these 
activities are the polluters and, secondarily, the non-occupying legal own-
ers of the polluted land and finally the occupiers. 

In addition, there are obligations to provide information to the autono-
mous regions on the potential pollution of soil.

4 Regulation of waste 

What types of waste are regulated and how? 

Article 3(a) of Law No. 22/2011 defines waste as any substance or object 
that the owner disposes of or has the intention or obligation to do so. This 
general definition must be complemented with the concept of subproduct, 
as well as with the regulation on the conditions that certain specified waste 
must have in order to cease to be considered as waste, both of them also 
included in the law.

More specifically, the law includes definitions of different types of 
waste. Hazardous waste is that which has hazardous characteristics listed 
in Annex III of Law No. 22/2011 and is listed as such by the European Union 
or national or regional regulations, as well as its packaging or receptacle.

The treatment of hazardous waste is subject to specific authorisations 
and must fulfil special conditions of storage, labelling and packaging as 
well as strict documentary obligations. The production of hazardous waste 
is subject to prior communication to the relevant authorities. 

In addition, Law No. 22/2011 also refers to ‘domestic waste’, that is, 
the waste generated by domestic or similar-to-domestic activities (such 
as waste generated in offices), the collection of which is entrusted to the 
municipalities; ‘commercial waste’, that is, the waste generated by com-
mercial activities, supermarkets, restaurants and the rest of activities 
included within the services sector; and ‘industrial waste’, that is, the 
waste generated within the production, transformation, use, consumption, 
cleaning or maintenance process of industrial activities.

Further to that general classification, certain types of waste are also 
subject to specific rules and regulations. This is the case, among others, 
for waste packages, waste from electrical and electronic equipment, waste 
from construction and demolition works, waste oils or waste batteries.
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5 Regulation of air emissions

What are the main features of the rules governing air 
emissions?  

Law No. 34/2007 on Air Quality and Atmospheric Environment Protection 
refers to those activities considered as potential pollutants of the atmos-
phere. This regulation imposes emission limits for these activities, as well 
as other obligations such as self-control and keeping an official registry 
book on emissions. Certain activities must obtain a previous authorisation.

In addition, limits on the concentration of certain pollutants in the air 
are also established.

Regarding the energy efficiency of buildings, Royal Decree No. 
235/2013, of 5 April, on the procedure applicable to the energy efficiency 
of buildings certificate, should be mentioned. According to this rule, 
an energy efficiency certificate must be available to buyers or users of 
the buildings to obtain. The energy efficiency certificate of buildings 
proves that the building comply with the energy efficiency requirements 
as included in the Technical Building Code approved by Royal Decree 
314/2006, of 17 March.

Also in relation to energy efficiency, Royal Decree 56/2016 must be 
considered. This rule introduces the obligation of making an energy audit 
for large companies, and group of companies, as defined in the Decree 
itself. Energy audits must comprise at least the 85 per cent of the total final 
energy consumption of the company in Spain – including transportation if 
applicable. It should take into consideration, whenever possible, profitabil-
ity criteria in the life cycle cost analysis. The audit must provide a reliable 
picture of the global energetic performance so that improvement measures 
may be identified. 

Large combustion plants are subject to certain specific regulations 
on atmosphere emissions set forth in Royal Decree No. 815/2013, of 18 
October, on industrial emissions and in Royal Decree 430/2004, of 14 
March, establishing new regulations on limitations of atmospheric emis-
sions from large combustion plants. Both rules include special emission 
limit values as well as the corrective and monitoring measures applicable 
to this type of plants.

6 Protection of fresh water and seawater

How are fresh water and seawater, and their associated land, 
protected?

Royal Legislative Decree No. 1/2001 on Water governs fresh water and its 
associated land (the hydraulic public domain). Pursuant to this rule, the 
use of water for private purposes from the hydraulic public domain is sub-
ject to obtaining the relevant concession granted by the Basin Authority. In 
addition, the performance of works affecting, or the discharge of wastewa-
ter into, the hydraulic public domain also requires the relevant authorisa-
tions granted by the Basin Authority.

On the other hand, Law No. 22/1988 on Coasts governs seawater and 
its associated land (the maritime-terrestrial public domain). Pursuant to 
Law No. 22/1988 the use of, and works on, the maritime-terrestrial public 
domain are subject to the relevant administrative authorisation or con-
cession. In 2013 Law No. 22/1988 was amended to introduce several new 
rules, in certain cases of a relevant nature, such as new criteria to define the 
maritime-terrestrial public domain.

7 Protection of natural spaces and landscapes

What are the main features of the rules protecting natural 
spaces and landscapes? 

According to Law No. 42/2007 on Natural Heritage and Biodiversity, 
five basic types of protected natural spaces are regulated: parks, natural 
reserves, natural monuments, protected landscapes and protected marine 
areas, each with specific protection measures. 

As a general rule, activities in protected areas are restricted. Other 
rights may also be restricted where the protection of a natural space is 
at stake (subject in certain cases to the payment of an indemnity). For 
instance the public authorities usually have a first right of refusal on plots 
within protected natural spaces.

According to European regulations and international treaties, other 
types of areas are protected in the Spanish territory. This is the case, for 
instance, for sites of community importance and special protected areas.

8 Protection of flora and fauna species

What are the main features of the rules protecting flora and 
fauna species? 

Law No. 42/2007 (see question 8) governs the protection of wild flora 
and fauna species. As a general rule, destroying or disturbing protected 
wild species of flora and fauna is prohibited, as is the possession or trade 
of such species. This regulation creates, inter alia, the list of wild species 
subject to a special protection regime; the inclusion of a species within the 
list entails certain restrictions concerning its possession, commercialisa-
tion and any other activity that may harm the species. The list also includes 
the catalogue of threatened species, which is distinguished by one of two 
categories (in danger of extinction and vulnerability) depending on the rel-
evant type of threat, and provides specific protection measures for these 
categories.

9 Noise, odours and vibrations

What are the main features of the rules governing noise, 
odours and vibrations? 

According to Law No. 37/2003 on Noise, state and local authorities shall 
approve noise maps establishing acoustic areas as well as maximum noise 
levels allowed for each area according to their prevailing use. In addition, 
provisions on noise control contained in Law No. 37/2003 shall be consid-
ered within the procedures for the granting of environmental permits for 
the installation of activities.

For the purpose of Law No. 37/2003, ‘noise’ includes vibrations. There 
is no general rule specifically governing odours.

10 Liability for damage to the environment

Is there a general regime on liability for environmental 
damage?

Law No. 26/2007 on Environmental Liability implements 
Directive 2004/35/EC on Environmental Liability
Law No. 26/2007 sets out an administrative liability regime according to 
which operators of activities causing environmental damage or imminent 
threat of environmental damage shall be held liable for such damage or 
imminent threat. This is a strict liability regime, except for the reparation 
of damage caused by activities not included in Annex III of the law, where 
fault is required. Operators are obliged to take measures to prevent the 
damage, to avoid new damage and to repair the damage already caused in 
the terms set out in this law. 

Operators who carry out activities listed in Annex III of Law No. 
26/2007 will be obliged to constitute a guarantee to secure their obliga-
tions arising from Law No. 26/2007.

11 Environmental taxes

Is there any type of environmental tax? 

Environmental taxes are not uncommon in Spain despite the fact that there 
is no single rule governing them all. Taxes usually apply to water, waste and 
air emissions. For instance, Royal Legislative Decree 1/2001 on Water sets 
out, inter alia, a charge on wastewater discharges into the hydraulic public 
domain. The tax rate will depend on the authorised volume of wastewaters 
to be discharged. Likewise, Law No. 22/1988 on Coasts sets out a charge on 
wastewater spillages into the maritime public domain. The amount of this 
tax depends on the pollutant charge of the spillage.

Certain autonomous regions have developed specific environmental 
tax schemes and have established taxes on disposal of waste and air pollu-
tion, among other things. The taxable events and the criteria for the calcu-
lation of the tax depend on the regional legislation. 

According to the Spanish regulations, as a general rule the autonomous 
regions are not entitled to establish taxes that may affect to the same taxa-
ble event of other taxes established at national or local level. There is a legal 
discussion in Spain on the potential double taxation that could be caused 
by certain environmental taxes recently established by some autonomous 
region. In fact, the Spanish Constitutional Court has declared that certain 
environmental taxes established by several autonomous regions are nulled 
because they overlap with the taxable event of local taxes on the property.
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Hazardous activities and substances 

12 Regulation of hazardous activities 

Are there specific rules governing hazardous activities? 

Most regions have enacted their own legislation governing hazardous 
activities from the standpoint of protecting the environment and human 
health. As a general rule, and depending on the type of activity, hazardous 
activities must obtain an environmental permit from the environmental 
authorities prior to the commencement of installation works, a verification 
minute from the same authorities, or both. A communication must be filed 
prior to commissioning less hazardous activities. The legislation enacted 
by the autonomous region usually lists those activities required to obtain 
an environmental permit and the specific permit that is required. In gen-
eral, a wide variety of activities is generally subject to obtaining an environ-
mental permit or to environmental control.

In addition, pursuant to Decree of 17 June 1955 on Services from Local 
Authorities as amended by Law No. 17/2009 of 23 November on Free 
Access to Service Activities, municipalities may also subject the opening 
of activities to a municipal licence provided that it is regulated in the corre-
sponding municipal ordinance and is aimed at verifying that the premises 
fulfil security and safety requirements as well as the relevant urban plan-
ning provisions.

13 Regulation of hazardous products and substances

What are the main features of the rules governing hazardous 
products and substances?

According to Royal Decree No. 1254/1999, authorisation for the installa-
tion of activities that use certain hazardous substances is subject to several 
preventive conditions, such as the preparation of preventive policy plans, 
security reports or emergency plans.

On the other hand, Decree No. 2204/1975 governs the use, storage and 
management of fuel and hydrocarbons and imposes certain conditions on 
the composition and usage of hydrocarbons.

EU Regulation No. 1907/2006/EC on Registration, Evaluation, 
Authorisation and Restriction of Chemicals (REACH) sets out specific 
duties and obligations (eg, registration of substances with the European 
Chemicals Agency) on manufacturers, importers and downstream users of 
substances on their own, in preparations (defined in this Regulation as a 
mixture or solution composed of two or more substances) and in articles. 
The classification labelling and packaging of chemical substances and 
preparations are specifically governed by EU Regulation 1272/2008/EC.

Law No. 8/2010 of 31 March sets out the penalties applicable for any 
infringement of EU Regulation No. 1907/2006/EC concerning the regis-
tration, evaluation, authorisation and restriction of chemical substances 
and mixtures and for any infringement of EU Regulation No. 1272/2008/
EC on the classification, labelling and packaging of substances and mix-
tures, which amended it.

In addition, at the state level, Royal Decree No. 255/2003 governs the 
classification, labelling and packaging of hazardous preparations, estab-
lishing the obligation to notify the administration of new preparations 
containing hazardous substances and to label and package preparations 
containing hazardous substances in accordance with certain conditions, 
while the classification, labelling and packaging of hazardous substances 
are governed by Royal Decree No. 363/1995. 

14 Industrial accidents

What are the regulatory requirements regarding the 
prevention of industrial accidents?

The main prevention measures concerning industrial accidents are set 
forth in Law No. 21/1992 on Industry. Pursuant to this, security regulations 
for the different types of industries must impose compulsory obligations 
to prevent industrial accidents. Furthermore, authorities may suspend or 
close any activity when a material risk for human health or for the environ-
ment is detected.

In addition, Royal Decree No. 1254/1999 imposes on certain indus-
tries involving hazardous substances the obligation to define a risk avoid-
ance strategy and to afford certain measures accordingly (such as to have a 
prevention plan) (see question 14).

Environmental aspects in transactions and public procurement

15 Environmental aspects in M&A transactions

What are the main environmental aspects to consider in M&A 
transactions?

The main environmental aspects to consider in a merger or acquisition are 
the following:
• the availability of the relevant environmental permits – in particular, 

the activity and operation licences, the water intake and wastewater 
discharge authorisations, the waste production and management 
authorisations and the integrated environmental authorisation are the 
most important environmental permits; 

• compliance with the relevant environmental obligations – in particu-
lar, the most relevant obligations usually relate to emission limits and 
to waste management conditions;

• the existence of pollution in the soil and associated water; and 
• the existence of administrative or judicial proceedings (existing or 

envisaged).

In addition, it is imperative to verify whether the transaction is imple-
mented by means of a share acquisition or an asset acquisition. The acqui-
sition of shares entails that all environmental liabilities are assumed by 
the buyer. On the contrary, asset purchases may reduce the liabilities to be 
assumed by the buyer, but require the transfer or obtaining of all the per-
mits to carry out the activity.

16 Environmental aspects in other transactions

What are the main environmental aspects to consider in other 
transactions?

In general terms, the environmental aspects to consider in mergers and 
acquisitions also apply to a wide variety of transactions.

In transactions regarding financing or capital markets, compliance 
with environmental obligations and the availability of the relevant permits 
to carry out the activity would be the most relevant concerns. In real estate 
transactions, soil and water pollution is in most cases the biggest issue. In 
corporate restructuring and bankruptcy proceedings it must be taken into 
consideration that if the activity is assigned to another entity, the relevant 
permits and concessions must also be transferred, and that the closure or 
dismantling of certain types of industries may be subject to specific envi-
ronmental permits.

17 Environmental aspects in public procurement 

Is environmental protection taken into consideration by 
public procurement regulations?

Yes. Royal Legislative Decree No. 3/2011, of 14 November, on contracts of 
the public sector, includes certain provisions according to which the envi-
ronmental protection must be considered when designing and awarding a 
public contract. 

Pursuant to this rule, the administrative and the technical terms sheets 
of the public contracts must include those environmental protection con-
ditions needed depending on the specific subject matter of the contract. 
These conditions must take into consideration the principles on environ-
mental protection set forth in Law No. 16/2002.

The degree of fulfilment of environmental conditions in the offers 
submitted must be considered by the public authorities. Depending on 
the circumstances of the case, the contracting authority could exclude the 
offers that do not comply with the environmental requirements or grant 
a higher score in the tender to the offers that ensure more environmental 
protection. 

Furthermore, bidders can include in their technical offers more strin-
gent conditions on environmental protection that should be considered in 
order to award the contract.

Public contracts can also include certain special conditions of execu-
tion with the aim of ensuring that it is properly executed from the environ-
mental protection perspective. 
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Environmental assessment

18 Activities subject to environmental assessment 

Which types of activities are subject to environmental 
assessment? 

Regulations on environmental assessment have been amended by Law No. 
21/2013 on Environmental Assessment. Law No. 21/2013 unifies under a sin-
gle act the provisions related both to the environmental impact assessment 
of projects and to environmental assessment of plans (that were previously 
governed by Royal Legislative Decree No. 1/2008 and Law No. 9/2006 on 
Environmental Assessment of Plans, respectively). Furthermore, Law No. 
21/2013 introduces certain procedural amendments with the aim of simpli-
fying the environmental assessment procedures.

Pursuant to Law No. 21/2013, certain projects within the following cat-
egories are subject to an environmental impact assessment: agriculture, 
mining, petrol, power generation, the steel and chemical industries, infra-
structures, hydraulic works or waste management facilities.

In particular, projects listed in Annex I are unavoidably subject to an 
environmental impact assessment, whereas projects listed in article 7.2 
are subject to a simplified assessment and would be subject to the ordi-
nary environmental impact assessment only if the relevant environmental 
authorities so decide on the basis of the criteria set forth in Annex III. 

In addition, the plans and programmes prepared by public authorities 
listed in article 6.1. a) and b) are subject to an environmental assessment. 
On the other hand, projects listed in article 6.1. c) and d) would be subject to 
the environmental assessment only if the relevant environmental authori-
ties so decide on the basis of the criteria set forth in Annex V. Furthermore, 
projects listed in article 6.2 would be subject to a simplified assessment.

Environmental assessments do not act as licences but as a prior and 
binding requirement to obtain a certain authorisation or resolution.

Please note, however, that certain autonomous regions have substi-
tuted the obtaining of certain environmental permits (namely, activity 
licences) with the environmental impact assessment.

19 Environmental assessment process

What are the main steps of the environmental assessment 
process? 

The main steps of the environmental impact assessment procedure of pro-
jects are as follows: 
• the promoter could optionally file a basic project proposal before the 

relevant authority, which will forward it to certain specific institutions 
to obtain their feedback in order to determine the scope of the environ-
mental impact study;

• the relevant authority conveying feedback to the promoter; 
• the promoter filing the project and the environmental impact study 

with the relevant authority; 
• the public consultation;
• the amending (if necessary) of the impact study in view of allegations 

made during the public consultation; and
• the issuing of the environmental impact declaration by the environ-

mental authority.

The main steps to be followed in the environmental assessment for plans 
and programmes are similar to those applicable to an environmental 
impact assessment.

Regulatory authorities

20 Regulatory authorities

Which authorities are responsible for the environment and 
what is the scope of each regulator’s authority?

In Spain, powers on environmental matters are shared among the state, the 
autonomous regions and the municipalities.

The state has the power to enact basic environmental legislation; in 
addition, the state has the power to control (ie, granting authorisations, 
sanctioning, etc) certain activities where more than one autonomous 
region is affected, namely, in relation to fresh water. State powers regard-
ing the environment are generally executed through the Ministry of 
Environment.

The autonomous regions implement the applicable regulations 
and may issue additional rules for stricter environmental protection; in 

addition, they have the power to control many relevant areas related to 
the environment, such as integrated environmental authorisations. The 
regions’ powers regarding the environment are exercised through bodies 
equivalent to state ministries.

Finally, municipalities also have powers concerning environmental 
protection, which must be executed in accordance with the regulations 
issued by the state and the autonomous regions. The main environmental 
powers of the municipalities relate to municipal environmental permits, 
urban waste and noise limits.

21 Investigation

What are the typical steps in an investigation? 

Any investigation regarding a breach of environmental regulations is sub-
ject to the rules established under Laws Nos. 39/2015 and 40/2015. The pro-
cess usually starts with a complaint filed by a public officer or an individual. 
The examining officer then gathers and examines all available evidence.

Finally, the relevant authority issues the resolution containing the 
sanctions imposed, should a violation be deemed to have been committed, 
or files the complaint if no violation has been evidenced. The resolution 
can be appealed (see question 25).

Interested individuals or entities have the right to file allegations at 
any time before the final resolution is made by the relevant authority. 

22 Administrative decisions

What is the procedure for making administrative decisions? 

The general procedure for making an administrative decision is set out 
in Laws Nos. 39/2015 and 40/2015. The procedure commences with the 
request of an individual or an authority. A preliminary investigation where 
all relevant facts and allegations are collected and examined is then carried 
out. Finally, the decision is issued by the competent authority.

The parties have the right to be heard at any time before the decision 
is made and the right to propose evidence (such as documents, oral state-
ments from witnesses, or any other evidences allowed by law). As a general 
rule the resolution, but not any intermediate act during the decision-mak-
ing process, may be appealed.

23 Sanctions and remedies

What are the sanctions and remedies that may be imposed by 
the regulator for violations? 

Sanctions and remedies that may be imposed by the regulator for viola-
tions are usually fines (in some cases, up to €1.2 million or even higher), the 
ceasing of the activity, the closure of the premises, the publication of the 
penalty or the suspension or expiration of permits.

In addition to the sanctions imposed, the offender may also be made 
to repair the damage caused.

24 Appeal of regulators’ decisions

To what extent may decisions of the regulators be appealed, 
and to whom? 

Any administrative resolution following an administrative proceeding 
may be appealed. Should there be a higher authority to the one that issued 
the resolution, an administrative appeal may be filed before said higher 
authority. If there is no higher authority, or if such an appeal has already 
been dismissed, a jurisdictional appeal may be filed before the courts.

Update and trends

No law or regulation has been processed since December 2015 due 
to the existence of a caretaker central Government. 

Two topics may be highlighted from the environmental 
perspective: (i) environmental criminal liability: a recent judgement 
of the Supreme Court has construed and clarified the effects on 
criminal liability of the compliance programmes to be issued by 
the companies; therefore, it is expected that the preparation and 
approval of this type of programmes will increase; and (ii) energy 
efficiency: Royal Decree 56/2016 poses doubts on certain aspects 
that will require clarification, before and after the deadline to file the 
first audit. 
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In addition, it is possible (but not necessary), prior to appealing to the 
higher authority or to the courts, to appeal directly before the same author-
ity that issued the resolution.

Judicial proceedings

25 Judicial proceedings

Are environmental law proceedings in court civil, criminal or 
both? 

Environmental law proceedings take place in administrative, civil and 
criminal courts, depending in each case on the affected interests and the 
applicable regulations.

26 Powers of courts

What are the powers of courts in relation to infringements of 
environmental law?  

In relation to infringements and breaches of environmental law, courts 
may confirm or quash any kind of administrative resolutions or acts, 
impose indemnities and, in criminal cases, impose imprisonment and 
other penalties.

As a general rule, upon request from the party concerned, the courts 
are allowed to suspend the administrative resolutions or acts challenged 
provided that the execution of the act or resolution can cause serious dam-
age to the party and no damage to the environment of to a third party can 
derive from the suspension of the act or administrative resolution. If the 
suspension is granted, the courts can impose certain provisional measures 
to ensure the protection of the environment or the third party’s interest. 

27 Civil claims

Are civil claims allowed regarding infringements of 
environmental law?

Actions brought before a civil court should be based on a damage or con-
tractual breach, but not on a mere breach of environmental regulations. 
Thus, civil claims regarding breaches and infringements of environmental 
law are allowed when such breach or infringement of environmental law 
causes damage or nuisance that may lead to a civil action.

28 Defences and indemnities

What defences or indemnities are available?  

According to the Spanish Civil Code, the general limitation period is 15 
years for personal actions; there is a specific period of one year for non-
contractual actions. Both individuals and legal entities may be civilly 
liable. Theoretically, civil liability is several and fault-based. However, in 
practice judgments in case law tend to apply strict, joint and several liabil-
ity when dealing with civil liability derived from an environmental issue.

Pursuant to the Spanish Criminal Code, the limitation period for basic 
environmental crimes is five years. Criminal liability may be applied to 
individuals and to legal persons. Criminal liability is fault-based.

Finally, according to Law No. 40/2015, except as otherwise specified, 
the limitation period for environmental administrative infringements is 
three years for very serious offences, two years for serious offences and 
six months for minor offences. Administrative liability may be applied to 
both individuals and entities and is fault-based. If more than one person 
is under an obligation, liability for the infringement is generally joint and 
several.

29 Directors’ or officers’ defences

Are there specific defences in the case of directors’ or officers’ 
liability? 

In civil claims, the company may be held liable for the damage caused by 
a director or officer acting within the scope of the company’s activity. The 
directors and officers of the company may also be held liable to the com-
pany itself, the shareholders and the company’s creditors for any damage 
caused as a consequence of their negligent acts.

In the case of crimes committed within the scope of the company’s 
activity, on behalf of the company or for its benefit, actions may be initiated 
directly against both the company itself and individuals that have commit-
ted the crime in question. Consequently, the company, together with the 
legal or de facto representatives of the company, may be held jointly and 
severally liable for the damage arising from the crime.

The Spanish Criminal Code includes a criminal liability exemption for 
the companies that have implemented effective crime prevention meas-
ures such as the criminal compliance programme.

In the case of offences committed by employees, the company will be 
exempt from criminal liability if, before the commission of the crime, it has 
adopted and effectively implemented an organisation and management 
model likely to prevent crimes of the same nature or significantly reduce 
the risk of their commission.

In the case of offences committed by company representatives, in 
addition to the requirement above, the company will be exempt from 
criminal liability if the following requirements are also met: (i) the moni-
toring of the prevention model has been entrusted to a compliance officer 
or supervisory body with autonomous initiative and control powers, or to a 
corporate body legally entrusted with the supervision of the effectiveness 
of internal controls; (ii) the offender has committed the crime fraudulently 
avoiding prevention controls; and (iii) there has been no omission or insuf-
ficient oversight by the compliance officer or supervisory body.

With regard to administrative offences, the general rule is that the 
party liable is the company within whose authority the offence has been 
committed. Nevertheless, there are certain environmental regulations 
(such as the Law on Coasts and the Law on Industry) under which direc-
tors may be held administratively liable. Moreover, according to Law No. 
26/2007 on Environmental Liability, persons other than the company may 
be held liable, for example, a person controlling the activity or with deci-
sive economic power in the technical operation of the activity.
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30 Appeal process

What is the appeal process from trials? 

First-instance judgments by civil courts may be appealed in a second 
instance. Generally, judgments from administrative or criminal jurisdic-
tions may be appealed, but pursuant to procedural rules, certain admin-
istrative matters may be resolved in a single instance without a possibility 
of appeal.

In some limited cases and complying with certain conditions, judg-
ments ruled in a second or in a single instance may be appealed before the 
Supreme Court. 

In certain cases, appeals may also be filed before the Constitutional 
Court when there is a violation of constitutional rights.

International treaties and institutions

31 International treaties

Is your country a contracting state to any international 
environmental treaties, or similar agreements? 

Spain is a contracting party to many relevant international treaties on the 
environment, including:
• the United Nations Framework Convention on Climate Change 

(UNFCCC), New York 1992;

• the United Nations Convention on Law of the Sea (UNCLOS), 
Montego Bay 1982;

• the International Convention for the Prevention of Pollution From 
Ships (MARPOL), London 1973; 

• the Convention on Wetlands, Ramsar 1971; 
• the Protocol to the United Nations Framework Convention on Climate 

Change, Kyoto 1997; 
• the Convention on the Conservation of European Wildlife and Natural 

Habitats, Berne 1979;
• the Convention on International Trade in Endangered Species of Wild 

Fauna and Flora (CITES), Washington, DC 1973; and
• the Convention for the Protection of the Mediterranean Sea Against 

Pollution, Barcelona 1976.

32 International treaties and regulatory policy

To what extent is regulatory policy affected by these treaties?

International treaties are binding in Spain as soon as they are published 
in the state’s Official Gazette. Thus regulatory policy is directly affected 
by these international treaties to the same extent as state or autonomous 
regions’ regulations. 
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Legislation

1 Main environmental regulations

What are the main statutes and regulations relating to the 
environment?

Switzerland is a federal state made up of 26 cantons. There is a division of 
competence between the Confederation and the individual states. The can-
tons have – according to article 3 of the Federal Constitution of the Swiss 
Confederation (Federal Constitution; SR 101) – full legislative competence 
in all matters that are not expressly assigned to the Confederation by the 
Federal Constitution. According to article 74 of the Federal Constitution, 
the Confederation shall legislate on the protection of the population and its 
natural environment against damage or nuisance. It shall ensure that such 
damage or nuisance is avoided. The cantons, on the other hand, shall be 
responsible for the implementation of the relevant federal regulations.

Environment regulation in Switzerland consists of a number of federal 
acts. Besides the Federal Constitution, the main laws regarding the envi-
ronment are:
• the Environmental Protection Act (EPA; SR 814.01);
• the Water Protection Act (WPA; SR 814.20);
• the Forest Act (ForA; SR 921.0); 
• the Nature and Cultural Heritage Act (NCHA; SR 451);
• the CO2 Act (SR 641.71); and
• the Ordinance on the Remediation of Polluted Sites (CSO; SR 814.680).

The respective principles are further developed and implemented in dif-
ferent regulations and implementing decrees by the Confederation and by 
the cantons.

The most important act in respect of environmental protection is the 
EPA, which unites all the key areas of process and environmental protec-
tion engineering and includes enforcement tools as well as articles for 
criminal prosecution. The EPA is not limited to pollution control. Its pur-
pose, according to article 1 EPA, is ‘to protect people, animals and plants, 
their biological communities and habitats against harmful effects or nui-
sances and to preserve the natural foundations of life sustainably, in par-
ticular biological diversity and the fertility of the soil’. In addition, it should 
also promote ways of living more harmoniously with the rules of nature and 
natural cycles.

Finally, Switzerland pursues an active and successful international 
environmental policy. The Federal Office for the Environment (FOEN) is 
the lead agency and centre of expertise responsible for Switzerland’s inter-
national environmental policy.

Switzerland’s commitment to the protection and sustainable manage-
ment of natural resources at the international level is mandated by the 
Federal Constitution. This reflects the fact that, in many sectors, effec-
tive environmental protection can only be achieved through international 
cooperation. Protection and sustainable management of natural resources 
are fundamental requirements for a sustainable development, the achieve-
ment of the Millennium Development Goals and human welfare in general.

2 Integrated pollution prevention and control

Is there a system of integrated control of pollution?

In accordance with article 74 of the Federal Constitution, there is a consti-
tutional obligation for the Confederation and the cantons to legislate on the 
protection of the population and its natural environment against damage 

or nuisance. This legislation shall ensure that such damage or nuisance is 
avoided.

Environmental provisions on pollution prevention and control are 
– in addition to the EPA – spread over a significant number of laws and 
regulations.

For example, for the prevention of water pollution there is the Water 
Protection Act and for the prevention of air pollution there is the Ordinance 
on Air Pollution Control (see question 1). Each area of environmental pol-
lution prevention is regulated by different acts and ordinances supervised 
by the Confederation.

3 Soil pollution

What are the main characteristics of the rules applicable to 
soil pollution? 

The EPA, the CSO and the Ordinance on Impacts on the Soil (OIS; SR 
814.12) provide the legislative basis for the protection of soil in Switzerland. 
According to the OIS, the soil must be treated during cultivation or con-
struction in a way that does not cause any lasting damage. Therefore, the 
federal government and the cantons have developed a series of instru-
ments and precautionary measures in cooperation with the construction, 
agriculture and forestry sectors. The CSO is intended to ensure that pol-
luted sites are remediated if they cause harmful effects or nuisances, or if 
there is a real danger that such effects may arise.

These precautionary measures are also a priority in the area of chemi-
cal soil protection. The implementation of a wide range of measures over 
the past 20 years has already resulted in a noticeable reduction in contami-
nant inputs, especially in the case of inorganic substances. Finally, the can-
tons are obliged in the context of spatial planning to protect crop rotation 
areas and to conserve defined minimum areas.

4 Regulation of waste 

What types of waste are regulated and how? 

The principles of waste regulation are statutorily regulated by article 30 et 
seq EPA. Waste is, as defined in article 7, paragraph 6, ‘any moveable mate-
rial disposed of by its holder or the disposal of which is required in the pub-
lic interest’. Disposal of waste includes its recovery or deposit in a landfill 
as well as the preliminary stages of collection, transport, storage and treat-
ment. Treatment is any physical, chemical or biological modification of 
waste (article 7, paragraph 6-bis).

Furthermore, the cantons each drew up a waste management plan. 
In particular, they established their requirements for waste disposal facili-
ties, avoiding overcapacity and deciding on the sites for the waste disposal 
facilities. They notified the competent federal authorities of their waste 
management plan.

Finally, Switzerland has a well-developed network of waste manage-
ment facilities. Virtually every region possesses the infrastructure required 
to dispose of its own waste. This helps to minimise transport costs and vehi-
cle emissions. In this regard, Switzerland regulates different waste treat-
ment processes for the following topics: municipal solid waste incineration, 
land filling, recycling and incineration in cement works.

A relatively recent phenomenon is the problem with public littering 
(litter dropping in public), whereby it is in the competence of the cantonal 
and communal authorities to establish regulations in this field. 
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5 Regulation of air emissions

What are the main features of the rules governing air 
emissions? 

The EPA obliges the federal authorities and the cantons to protect human 
beings, fauna and flora from air pollutants that are harmful or cause nui-
sance. The corresponding precautionary principle is that emissions must 
be limited as far as operationally and technologically feasible and econom-
ically viable.

Furthermore, the precautionary principle applies, according to which 
the generator of the emissions must bear the costs arising from their 
limitation.

Since the creation of the Ordinance on Air Pollution Control (SR 
814.318.142.1), federal authorities, cantons and communities have estab-
lished a large number of measures to counteract air pollution. There are 
strict emission rules for combustion installations, motor vehicles, indus-
trial facilities and quality standards for heating and motor fuels. Moreover, 
the measures introduced include the mileage-related heavy vehicle tax and 
the incentive tax on volatile organic compounds. 

Against this background, Switzerland aims to support the introduction 
of ambitious emission limit values based on best available techniques at 
international level. The success of measures implemented in agriculture 
for the reduction of ammonia levels is monitored in cooperation with the 
cantons.

For more information, please refer to the Switzerland chapter in the 
Climate Regulation section.

6 Protection of fresh water and seawater

How are fresh water and seawater, and their associated land, 
protected?

According to article 76 of the Federal Constitution, the Confederation 
ensures within the scope of its powers the economic use and the protec-
tion of water resources, and provides protection against the harmful effects 
of water. The Confederation lays down principles on the conservation and 
exploitation of water resources, the use of water for the production of 
energy and for cooling purposes, as well as on other measures affecting 
the water cycle. It shall legislate on water protection, on ensuring appro-
priate residual flow, on hydraulic engineering and the safety of dams, and 
on measures that influence precipitation. The cantons manage their water 
resources. They may levy charges for the use of water, subject to the limits 
imposed by federal legislation.

The Confederation, in consultation with the cantons concerned, 
decides on the access to international water resources and the charges 
for them. In general, fresh water is publicly owned. As Switzerland is not 
located on the sea it has no regulations on seawater.

The protection of surface and ground waters is regulated by the WPA 
and different ordinances. The WPA contains provisions on water quality 
and water-flow regimes, as well as a provision of adequate space for surface 
waters. There are also several international conventions and protocols on 
the protection of water which have been ratified by Switzerland.

With the remediation of watercourses, their natural functions are 
to be restored and the benefits they provide to the society enhanced. 
Furthermore, the major negative impacts of hydropower generation on the 
environment are to be mitigated.

7 Protection of natural spaces and landscapes

What are the main features of the rules protecting natural 
spaces and landscapes? 

The protection of natural and cultural heritage is the responsibility of the 
cantons. This has been done in different ways: the protection of nature 
is often contained in legislation dealing with land-use planning and con-
struction, in the laws on environment or in special acts dealing with sur-
veys, parks and protected habitats.

In the fulfilment of its duties, the Confederation takes account of 
concerns for the protection of natural and cultural heritage. It protects 
the countryside and places of natural or cultural interest; it preserves such 
places intact if required to do so in the public interest. The Federal Act on 
the Protection of Nature and Cultural Heritage (NCHA) draws a distinc-
tion between sites that are ‘of national importance’ and those that are of 
‘cantonal importance’.

Moors and wetlands of special beauty and national importance are 
preserved. No buildings may be built on them and no changes may be 
made to the land, except for the construction of facilities that serve the 
protection of the moors or wetlands.

Private rights may be affected as the Confederation may support 
efforts made for the protection of natural and cultural heritage and acquires 
or preserves properties of national importance by contract or through com-
pulsory purchase.

8 Protection of flora and fauna species

What are the main features of the rules protecting flora and 
fauna species? 

The Federal Constitution, and mainly the NCHA, obliges Switzerland to 
preserve the biological diversity of its domestic flora and fauna and their 
natural living environment. Approximately 36 per cent of the domestic ani-
mal, plant and fungus species in Switzerland are considered threatened. 
The legislation aims at preserving biotopes large enough to prevent extinc-
tion of domestic animal and plant species.

There are several means to measure and track the condition of flora 
and fauna. Red lists identify the degree of the threat for various animal, 
plant and fungus species. Moreover, Biodiversity Monitoring Switzerland 
observes the condition and development of biodiversity in Switzerland. It 
implements one of the duties of the Rio Convention according to which the 
member states are committed to studying and monitoring biodiversity in 
their country and to taking measures in the case of loss.

By-laws rule in detail the flora and fauna deserving protection on a 
federal level. As a consequence, there exists a list of living environment 
deserving protection, a list of protected plants, a list of protected animals 
and a list providing which species are to be protected on a cantonal (instead 
of a federal) level.

9 Noise, odours and vibrations

What are the main features of the rules governing noise, 
odours and vibrations? 

The implementing authorities are on the cantonal level. Planning meas-
ures are generally taken by cantons. They have to take into account noise-
related conditions and set ‘degrees of sensitivity’.

Air pollution, noise and vibrations are subject to the general provisions 
of the EPA (articles 13–15 EPA). They are subject to the system of limitation 
that aims, first, to prevent nuisances and then to reduce them, whenever 
the effect on the environment is harmful despite prevention measures. This 
is the basic two-level intervention system for air pollution, noise and vibra-
tions. Besides this, the EPA contains additional provisions that increase the 
prevention of noise and vibrations through planning measures, and which 
deal with unavoidable noise through construction measures intended to 
protect existing or future buildings (articles 19–25 EPA).

Furthermore, there are specific rules relating to noise and air pollu-
tion. The implementing decree of the overall system related to noise, in 
particular the Noise Abatement Ordinance (SR 814.41), sets the noise lev-
els referred to in the EPA. Various limits to noise (in decibels) are defined 
in the table below.

Degree of 
sensitivity

Value of 
planning

Value of 
emission limit Alarm value

Day Night Day Night Day Night

I Recuperation 50 40 55 45 65 60

II Habitation 55 45 60 50 70 65

III
Habitation or 
business 60 50 65 55 70 65

IV Industry 65 55 70 60 75 70

The Ordinance on Air Pollution Control sets in its appendixes the limit 
values of the emission concentrations for stationary installations. The 
exposure limit values for noise from civil and military aerodromes, from 
civil firing range installations and from military firing ranges and training 
grounds differ from the values mentioned above. A specified ordinance on 
vibrations does not exist.
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10 Liability for damage to the environment

Is there a general regime on liability for environmental 
damage?

Actual environmental damage (eg, the killing of wildlife) must be compen-
sated only if a statute specifically orders it. Thus, environmental damage 
today is to be compensated only within the scope of the Gene Technology 
Act (GTA; 814.91) and when particularly dangerous factories or facilities 
and pathogenic organisms are concerned, but not when the environmental 
damage is caused by other incidents (eg, an otherwise damaged product 
or a car accident).

Whoever wilfully or negligently damages the environment is obliged 
to provide compensation (liability in tort). A strict liability penalises the 
owner of a factory or a stationary or moving facility if a special danger with 
regard to bodies of water emanates from such.

In addition to the liability under private law, the duty of a disrupter, 
established in public law, has to be taken into account. Such law provides 
for the removal of damage done respectively for compensation for costs of 
public execution by substitution.

The Swiss Federal Supreme Court has supported environmental dam-
ages in the amount up to which the local community is faced with costs for 
the removal of the environmental detriment. According to the jurisdiction, 
commercialisation, that is disparaging damage, is also to be compensated, 
provided, however, that such damage is substantiated (eg, by proving that, 
as a result, fewer fishing licences are issued).

Apart from that, certain acts of environmental damage are criminally 
prosecuted (eg, contamination of bodies of water or potable water; putting 
into circulation a substance harmful to the environment).

11 Environmental taxes

Is there any type of environmental tax? 

In Switzerland, taxes on certain products have been raised to protect the 
environment. The goal is to guide the behaviour of the people to use prod-
ucts that are less harmful to the environment. This particularly concerns 
the following taxes:
• performance-related heavy vehicle fees;
• petroleum tax;
• waste charges;
• vehicle tax; and
• CO2 levy.

Hazardous activities and substances 

12 Regulation of hazardous activities 

Are there specific rules governing hazardous activities? 

The handling and use of ‘hazardous products’ and ‘hazardous substances’ 
are referred to as hazardous activities. The handling or use of such sub-
stances and products is only allowed if either an appropriate licence was 
submitted or the activity is supervised by a person with such a licence. To 
receive such a licence, a specific test has to be taken. In particular, the use 
and handling of chemical substances are subject to strict rules.

13 Regulation of hazardous products and substances

What are the main features of the rules governing hazardous 
products and substances?

Products and substances are defined as ‘hazardous products’ and ‘hazard-
ous substances’ if they have the potential to harm humans or nature. Such 
products and substances are only marketable if various safety precautions 
are taken.

There are various ordinances relating to environmentally hazardous 
substances and organisms (Chemicals Ordinance, Ordinance on Biocidal 
Products, etc).

14 Industrial accidents

What are the regulatory requirements regarding the 
prevention of industrial accidents?

Major accidents can arise through the operation of facilities with chemi-
cal and biological hazard potentials and in the transportation of hazard-
ous substances. The Major Accidents Ordinance (SR 814.012) obliges the 
owner of facilities to take all appropriate measures to reduce the risk of an 

accident. This includes taking measures that reduce the hazard potential, 
preventing major accidents and limiting their impacts. In accordance with 
the EPA, the responsibility for the implementation of preventive safety 
measures lies with the owners of the facilities.

Personal responsibility means that the necessary measures must be 
taken without their implementation being ordered by the authorities. 
Furthermore, the cantonal and federal authorities monitor the compli-
ance by facilities with the requirements of the Major Accidents Ordinance 
through a control and assessment procedure.

Finally, the variety of the facilities and the need to be prepared for rare 
events and consequences requires intensive inter-cantonal and interna-
tional cooperation.

Environmental aspects in transactions and public procurement

15 Environmental aspects in M&A transactions

What are the main environmental aspects to consider in M&A 
transactions?

Environmental aspects in mergers and acquisitions are particularly rel-
evant in the context of due diligence. An important issue in M&A transac-
tions is pollution of the environment caused by business operations of the 
target company. Environmental questions detected in the due diligence 
process may be a reason to decide between an asset deal and a share deal.

In the course of the due diligence, the contracting parties should check 
the environmental requirements, such as dangerous substances and waste 
storage, licences and authorisations. Moreover, attention should be paid to 
whether future operations of the target may be limited by protective areas 
(eg, protected natural spaces).

In this context, it is highly recommended to undertake legal and envi-
ronmental due diligence. Furthermore, it is absolutely essential to include 
conditions precedent and warranties and contractual liabilities in the 
contracts.

16 Environmental aspects in other transactions

What are the main environmental aspects to consider in other 
transactions?

The environmental aspects to consider in mergers and acquisitions also 
apply to a wide variety of transactions. The issues relating to other types 
of transactions are similar to those relating to share deals and asset deals.

If real estate or similar assets are part of the contract, due diligence of 
soil pollution and planning issues will be of particular interest. In transac-
tions regarding financial projects, corporate restructuring and bankruptcy 
proceedings, environmental due diligence will be similar to those in M&A 
transactions.

17 Environmental aspects in public procurement 

Is environmental protection taken into consideration by 
public procurement regulations?

Environmental protection is an accepted public interest that may legiti-
mate the restriction of fundamental rights (such as economic freedom). 
Regarding public procurement law, a restriction of economic freedom 
due to ecological goals is basically legal. However, the competing interests 
always have to be weighed up against each other. 

Environmental protection criteria are taken into consideration by 
public procurement law. Article 21, paragraph 1 of the Federal Act on 
Government Procurement (SR 172.056.1) explicitly mentions environmen-
tal compatibility as one of the criteria for the awarding of the contracts. 
Within this context, ecological issues are taken into consideration, includ-
ing transportation routes (eg, transport type, transport distance) and the 
conditions of production. Under the previous law, the infringement of 
environmental minimum standards was considered as a prohibition on 
contraction with public authorities. An exclusion of providers who infringe 
environmental obligations is currently not possible due to insufficient 
formal legal foundation. However, environmental protection is still an 
accepted criterion for awarding public contracts.
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Environmental assessment

18 Activities subject to environmental assessment 

Which types of activities are subject to environmental 
assessment? 

The regulations of the environmental impact assessment are spread over 
a significant number of laws and regulations. The most important acts in 
respect of environmental assessment are the EPA and the Environmental 
Impact Assessment Ordinance (SR 814.011). Switzerland also rati-
fied the Espoo Convention on Environmental Impact Assessment in a 
Transboundary Context. In accordance with article 10a paragraph 2 EPA, 
the requirement for an environmental impact assessment applies to instal-
lations that could cause substantial pollution to environmental areas to the 
extent that it is probable that compliance with regulations on environmen-
tal protection can only be ensured through measures specific to the project 
or site.

The Federal Council designates the types of installation that are sub-
ject to an environmental impact assessment as listed in the annex of the 
Environmental Impact Assessment Ordinance. The following types of 
installation are subject to environmental impact assessment: installations 
in connection with traffic, energy, hydraulic engineering and disposal as 
well as military installations, facilities in connection with sports and tour-
ism and industrial installations.

19 Environmental assessment process

What are the main steps of the environmental assessment 
process? 

The approval procedure is regulated in article 10b et seq EPA. The main 
steps of the environmental assessment process are as follows.

The applicant who wishes to plan, construct or modify an installation 
that is subject to an environmental impact assessment must submit an 
environmental impact report to the competent authority. This forms the 
basis for the environmental impact assessment.

The report contains all the information required to assess the project 
in accordance with the environmental protection regulations. It is drawn 
up in accordance with the guidelines issued by the environmental protec-
tion agencies and includes the following:
• the existing condition;
• the project, including proposed measures for the protection of the 

environment and in the event of disaster; and
• the foreseeable residual environmental impact.

A preliminary investigation is carried out in order to prepare for the report. 
If the preliminary investigation conclusively ascertains the effects on the 
environment and the environmental protection measures required, the 
results of the preliminary investigation are to be reported.

The competent authority may request information or further clarifi-
cation. It may call for expert reports. Before doing so, the authority must 
allow interested parties the opportunity to state their opinions.

The environmental protection agencies assess the preliminary investi-
gation and the report and propose the measures required to the competent 
decision-making authority.

The competent authority must also consult with the FOEN when the 
assessment concerns refineries, aluminium smelters, thermal power sta-
tions or large cooling towers. The Federal Council may extend the duty to 
consult to cover other installations.

Anyone may inspect the report and the results of the environmental 
impact assessment, unless overriding public or private interests requires 
secrecy. Trade and business secrets must be preserved in all cases.

Regulatory authorities

20 Regulatory authorities

Which authorities are responsible for the environment and 
what is the scope of each regulator’s authority?

As mentioned in question 1, there is a division of competence between the 
Confederation and the individual cantons.

According to article 74 of the Federal Constitution, the Confederation 
legislates on the protection of the population and its natural environment 
against damage or nuisance. It ensures that such damage or nuisance is 

avoided. In general, the federal, cantonal and municipal authorities are 
competent for executing environmental law at the federal level.

The FOEN is the federal government’s centre of environmental exper-
tise and is part of the Federal Department of the Environment, Transport, 
Energy and Communication (DETEC). The FOEN’s four prime tasks are: 
knowing the facts regarding the environmental developments, preparing 
legislation, assisting with its implementation and representing Switzerland 
abroad regarding environmental issues.

At the cantonal level, the authorities are responsible for the imple-
mentation of the relevant regulations. Each canton has its own competent 
authority that is part of a department, for example of the Department of 
Construction or the Department for Environmental Protection. The can-
tons set up a specialist agency to consider environmental questions or 
designate existing public agencies to carry out this task. Finally, the com-
munities implement the regulations at regional level.

21 Investigation

What are the typical steps in an investigation? 

The kind of investigation carried out by the competent authority depends 
on the character of the breached environmental provisions. The control 
function includes prevention, current and follow-up measures.

Once the competent authority discovers an infringement of envi-
ronment regulations, it starts an investigation. Any person indicating an 
infringement of environmental regulations could also inform the compe-
tent authority.

Depending on the environmental topic, the inspection is either the 
responsibility of the FOEN or of the cantons. In most cases, the inspections 
may be carried out by the competent authority at cantonal level. In accord-
ance with article 43 EPA, the enforcement authorities may also entrust 
public corporations or private entities with enforcement duties, and in par-
ticular with control and monitoring.

Inspections are especially conducted by the competent authority in 
industrial and commercial companies, in heating systems, in fuel depots 
or water supply facilities.

If any breach of a permit or an environmental law in general is discov-
ered, the competent authority will issue prohibitions and orders requesting 
the operator to ensure that the involved company is operating in accord-
ance with environmental legislation. In the worst-case scenario, the 
authority can withdraw the required licence.

An investigation as such cannot be challenged. An appeal is only pos-
sible against an official decree enacted by cantonal or federal authorities 
due to the results of an investigation.

22 Administrative decisions

What is the procedure for making administrative decisions? 

The authorities are required to carry out administrative procedures appro-
priately and efficiently. Prior to the authority’s decision, it must study the 
submitted documents. According to article 29 of the Federal Constitution, 
each party has the right to be heard.

Finally, parties who are legally affected by a decision of an authority 
have the right to appeal.

In administrative procedures, the relevant authority shall establish 
the facts of the case ex officio and obtain evidence by official documents, 
information from the parties, information or testimony from third parties, 
inspections or expert opinions.

Update and trends

At the national level, several law revisions are pending. Among 
others, they include new regulations to compensate for noise-
induced depreciation of real estate in the EPA, and an update of 
the Noise Abatement Ordinance, the Ordinance on Air Pollution 
Control and the Water Protection Ordinance. As a result of climate 
change, adjustments to the Forest Act are necessary and the 
provisions regarding biodiversity in the NCHA will be revised.

At the international level, Switzerland supports the 
strengthening of the rules aimed to protect against hazardous 
chemicals and waste within the framework of the existing Basel, 
Rotterdam and Stockholm Conventions.
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23 Sanctions and remedies

What are the sanctions and remedies that may be imposed by 
the regulator for violations? 

Article 60 et seq EPA regulate the sanctions that may be imposed in the 
context of a criminal proceeding. Any person who wilfully violates the 
regulations as listed in article 60 EPA shall be liable to a custodial sentence 
not exceeding three years or a monetary penalty. Furthermore, the EPA 
outlines in article 61 the liability in the case of contraventions to a fine not 
exceeding 20,000 Swiss francs. Moreover, the EPA regulates the conse-
quences in the event of offences against the regulations on incentive taxes.

Additional sanctions and remedies are spread over a significant num-
ber of laws and regulations, depending on the topic.

24 Appeal of regulators’ decisions

To what extent may decisions of the regulators be appealed, 
and to whom? 

Parties who are legally affected by a decision of an authority are generally 
entitled to appeal against decisions of the competent authority. Under cer-
tain conditions listed in article 55 EPA, environmental protection organi-
sations have the right of appeal against rulings of the cantonal or federal 
authorities on the planning, construction or modification of installations 
for which an environmental impact assessment is required.

According to article 54 EPA, appeal proceedings related to the EPA are 
governed by the general provisions on the administration of federal justice. 
The subject matter of the jurisdiction depends on the environmental topic. 
In general, there are two instances at cantonal level. The second instance 
usually renders the final administrative decision. If the appeal does not 
succeed, the appellant may file an action to the Federal Supreme Court of 
Switzerland. Decisions of a federal authority can generally be appealed to the 
Federal Administrative Court and afterwards to the Federal Supreme Court.

Each action to the competent instance has to conclusively substanti-
ate why the appealed decision is not in compliance with the correspond-
ing regulation. At federal level, the grounds of appeal are limited to the 
infringement of the Federal Constitution. The period for filing an appeal is, 
in general, 30 days after receiving the decision.

Judicial proceedings

25 Judicial proceedings

Are environmental law proceedings in court civil, criminal or 
both? 

Action under civil liability is limited to the injured party, who must have 
suffered physical harm or economic loss. Environmental law does not con-
tain many criminal offences subject to heavy penalties. However, they may 
play an important role in preventing environmental harm, when properly 
applied, insofar as most offences consist in creating specific dangers. The 
offender could therefore be prosecuted before actual harm was done to the 
environment. All decisions taken by cantonal bodies may be challenged 
either before the cantonal government or before an administrative court.

26 Powers of courts

What are the powers of courts in relation to infringements of 
environmental law? 

There is a federal administration with services in charge of directly imple-
menting some aspects of environmental law. Decisions taken by federal 
administrative bodies are subject to either hierarchical appeal or the 
Federal Supreme Court.

Cantons have their own administrative system. All decisions taken by 
cantonal bodies may be challenged either before the cantonal government 
or before an administrative court. For some particular problems, special 
committees of appeal are to be addressed in the first instance, while further 
appeals are to be made to the cantonal administrative court. In all cases, 
federal law makes it a duty for the cantons to provide for judicial review 
of administrative decisions. The government may, in some cases, be the 
superior administrative jurisdiction, but it will then be subject to appeal to 
the Federal Supreme Court, if applying federal law.

Both the Federal Supreme Court and the competent cantonal authori-
ties may take the necessary interim measures. This possibility is stated in 
the Federal Act on Administrative Procedure (SR 172.021) and in the differ-
ent cantonal legislations relating to administrative jurisdiction.

27 Civil claims

Are civil claims allowed regarding infringements of 
environmental law?

There are no special rules concerning the right to sue in environmental 
matters before civil courts. No special rule on damage caused to the envi-
ronment has been enacted so far. Action under civil liability is therefore 
limited to the injured party, who must have suffered physical harm or eco-
nomic loss.

28 Defences and indemnities

What defences or indemnities are available? 

Liability rules and compensation for environmental damage are subject 
to the general rules contained in the Swiss Code of Obligations (SR 220), 
which provides a legal basis for all liabilities in torts. Whoever acts in 
breach of a legal duty or in violation of the law has to compensate for the 
damage caused by the faulty act. This includes both fault and negligence.

The terms of limitation, which are very short under Swiss law, are a 
reason for the limited efficiency of general liability rules in cases of damage 
due to pollution. The ordinary term of limitation for torts is one year after 
full knowledge of the author and of the amount of the damage, but when 
damage is caused by a single event it is in any case 10 years after this event.

29 Directors’ or officers’ defences

Are there specific defences in the case of directors’ or officers’ 
liability? 

If the damage is caused by the operation of a plant belonging to a com-
pany, the law provides for its liability under the rules dealing with liability 
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of management under the agency rules, or liability of the employer for the 
employee’s behaviour.

30 Appeal process

What is the appeal process from trials? 

See questions 24 and 25.

International treaties and institutions

31 International treaties

Is your country a contracting state to any international 
environmental treaties, or similar agreements? 

Switzerland is a party to several bilateral and multilateral agreements 
and treaties regarding cooperation on environmental matters with 
neighbouring states and several other countries, such as the Washington 
Convention on International Trade in Endangered Species. Furthermore, 

Switzerland is engaged in spatial planning and has concluded several trea-
ties, such as the Convention on the Protection of the Alps, the Ramsar 
Convention on Wetlands of International Importance and the Convention 
on the Protection of the World Cultural and Natural Heritage. Moreover, 
Switzerland has concluded several treaties regarding water engineering, 
water management and the protection of waters. Also, energy efficiency, 
ecological balance and air pollution control are subjects covered by inter-
national treaties to which Switzerland is a party.

32 International treaties and regulatory policy

To what extent is regulatory policy affected by these treaties?

As environmental law is not a formal set of laws, it is still difficult to indi-
cate what falls within the concept and what does not. There is also a vari-
ety of federal legislation, as well as cantonal and municipal regulations. In 
addition, each of the acts is supplemented by one or more implementing 
decrees. In general, international treaties prevail over Swiss regulations.
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Legislation

1 Main environmental regulations

What are the main statutes and regulations relating to the 
environment?

The scope of UK environmental law is very broad and has expanded rap-
idly since the early 1990s, largely as a result of legislative and policy devel-
opments at an EU level. As a result, this is a heavily regulated area, with 
detailed, complex and often overlapping regimes. Although the broad areas 
of environmental legislation are the same across the UK, it should be noted 
that there is some variation between the laws of England, Scotland, Wales 
and Northern Ireland (particularly Scotland). This chapter primarily deals 
with the laws of England and Wales, unless otherwise specified.

The main statutes and regulations (as amended from time to time) dis-
cussed in this chapter are:
• the Environmental Permitting (England and Wales) Regulations 2010 

(EPR), which make up the main regulatory regime concerning the con-
trol of environmentally impacting activities and transpose provisions 
of a number of EU directives imposing obligations required to be deliv-
ered through permits or capable of being delivered through permits 
(see question 2);

• the Environmental Protection Act 1990 (EPA), which, among other 
things, implements the UK’s contaminated land, statutory nuisance 
and overarching waste regimes (see questions 3, 4 and 9);

• the Waste (England and Wales) Regulations 2011, which implement 
the revised Waste Framework Directive;

• the Hazardous Waste (England and Wales) Regulations 2005, which 
implement the hazardous waste provisions of the Waste Framework 
Directive; 

• the Hazardous Waste (Miscellaneous Amendments) Regulations 2015, 
which implement in England the EU’s List of Wastes;

• Town and Country Planning (Environmental Impact Assessment) 
Regulations 2011 (EIA), which implement the EIA Directive into law in 
England (see questions 18 and 19); 

• the Environmental Damage (Prevention and Remediation) 
Regulations 2015 (EDR), which implement the Environmental Liability 
Directive into English law (see questions 3 and 10); 

• the Water Resources Act 1991 (WRA); 
• the Control of Major Accident Hazards Regulations 2015 (COMAH 

Regulations), which partly implement the EU Directive on the Control 
of Major-Accident Hazards involving Dangerous Substances in 
England and Wales; and

• the Environmental Information Regulations 2004, which imple-
ment the EU’s Environmental Information Directive and the first 
pillar of the United Nations Economic Commission for Europe 
(UNECE) Convention on Access to Information, Public Participation 
in Decision-making and Access to Justice in Environmental Matters 
(Aarhus Convention) (see question 32).

In addition to the above, the UK has introduced a number of laws and regu-
lations to control and respond to the effects of climate change, as well as 
to implement EU-derived producer responsibility regimes (such as waste 
electrical and electronic equipment (WEEE) and restriction of hazardous 
substances (RoHS)). As with all EU member states, a range of EU envi-
ronmental, safety and chemical regulations will be directly applicable in  
the UK.

2 Integrated pollution prevention and control

Is there a system of integrated control of pollution?

Yes. The EPR implements, among others, the EU’s 2010 Industrial 
Emissions Directive (IED) and Mining Waste Directive.

The EPR provide a single regulatory framework integrating waste 
management licensing, pollution prevention and control, water discharge 
consenting, groundwater authorisations and radioactive substances 
regulation.

Under the EPR, environmental permits are required for a wide range 
of business and commercial activities, from energy production through to 
intensive pig and poultry farming.

Depending on the activities undertaken at the regulated facility, the 
environmental permit will include specific conditions with respect to issues 
such as: 
• raw material and energy use; 
• how the site operates and the technology used;
• emissions to air, water and land;
• how any waste produced is managed; and
• accident prevention.

Operators are also obliged to operate their facilities using best available 
techniques (BAT), in other words, the most cost-effective way, or ways, to 
prevent or minimise negative environmental impacts. As BAT reference 
documents (BREFs) are being published or revised, more stringent ‘BAT 
associated emission levels’ are being introduced, subject to limited site-
specific derogations. 

The IED amends, consolidates and replaces seven directives on pol-
lution from industrial installations (including the Integrated Pollution 
Prevention and Control (IPPC) Directive, the Large Combustion Plants 
Directive and the Waste Incineration Directive). The IED repeals these 
seven directives in two stages: first, the majority were repealed on  
7 January 2014; second, the Large Combustion Plants Directive was 
repealed on 1 January 2016. The new IED rules apply to all:
• new installations from 27 February 2013;
• pre-existing installations covered by the IPPC from 7 January 2014; 

and
• non-IPPC installations from 7 January 2015.

3 Soil pollution

What are the main characteristics of the rules applicable to 
soil pollution? 

Part IIA of the EPA sets out the UK’s statutory Contaminated Land Regime. 
It provides a risk-based approach to the identification and remediation of 
land where contamination poses an unacceptable risk to human health or 
the environment. The regime is jointly regulated by local authorities and 
the Environment Agency (EA) (or in Scotland, the Scottish Environmental 
Protection Agency (SEPA)). Local authorities take the lead role in respect 
of the majority of sites; however, the EA assumes responsibility for certain 
sites known as ‘special sites’.

‘Special sites’ are cases of land contamination where it is considered 
that the EA is best placed to act as enforcing authority. These sites are typi-
cally the most seriously contaminated sites, and cover: 
• certain water pollution cases, including areas of contaminated land 

affecting drinking water supply;
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• industrial cases, where certain industrial uses such as refining crude 
petroleum have taken place;

• defence cases, including most land owned by the Ministry of Defence; 
and 

• radioactivity cases, where land is contaminated by virtue of radioactiv-
ity (including nuclear sites).

Under the regime, local authorities must inspect their areas to identify con-
taminated land. English local authorities are assisted in carrying out this 
function by revised statutory guidance that entered into force in April 2012. 
Under the guidance (made up of two separate documents on radioactive 
and non-radioactive contaminated land respectively) the starting position 
is that land should not be identified as contaminated unless there is good 
reason to consider otherwise.

Once contaminated land has been identified, the local authority or EA 
(in the case of ‘special sites’) must then consider what, if anything, is to be 
done by way of remediation to reduce the associated risks to acceptable 
levels. In reaching its decision the regulator must take into account what 
is reasonable having regard to the likely costs involved and the seriousness 
of the harm. If the regulator considers that action is required, it will serve a 
remediation notice on those deemed responsible. Failing to comply with a 
remediation notice is a criminal offence.

Under the regime, primary liability is placed on those who ‘caused’ or 
‘knowingly permitted’ the presence or continued presence of the contami-
nating substances concerned (‘Class A’ persons). Where no such persons 
can be found after reasonable enquiry, the current owner or occupier of the 
site may, in very limited circumstances, attract liability (‘Class B’ persons). 
However, it should be noted that, depending on the factual circumstances, 
owners and occupiers may also attract ‘Class A’ liability in their capac-
ity as ‘knowing permitters’ of the presence or continued presence of the 
substances that have led to actual or threatened contamination. Further, 
a ‘knowing permitter’ can in some circumstances be found liable for con-
tamination that existed prior to the contaminated land regime entering into 
force (2000) or before they took over operations at the site. 

In addition to the contaminated land regime, similar and overlapping 
clean-up provisions exist under the WRA (see question 6). Further, if con-
taminated land is caused by an activity that is regulated under the EPR, it 
will be dealt with as a breach of the EPR rather than under the contaminated 
land regime. Additionally, under the EPR, the operator will be required to 
return the site to a satisfactory state at the end of the term of its environ-
mental permit (at least to the state it was in before operations began). This 
requirement is potentially more onerous than that under the contaminated 
land regime, where, as noted above, remediation is only required where 
necessary to reduce the risks associated with the presence of substances to 
acceptable levels.

Additionally, the EDR are also relevant. The EDR implement the 
Environmental Liability Directive and establish a regime for the preven-
tion and remediation of certain specified types of environmental damage 
(serious damage to surface or groundwater, land contamination resulting 
in significant risk to human health and serious damage to certain protected 
habitats, species or sites). However, the EDR apply only in respect of dam-
age that has occurred since the regulations entered into force in 2009. For 
certain industrial activities (such as those within the scope of the IPPC 
Directive) liability under EDR is strict but, for all other activities that cause 
or threaten environmental damage, liability is fault-based.

The EDR impose positive obligations on operators where their activi-
ties threaten to cause (or have actually caused) environmental damage. In 
such circumstances, the operator must take all practicable steps to prevent 
that damage (or further damage) from occurring and, unless the threat 
has been eliminated, notify the appropriate authority (typically the EA or 
local authority). Where necessary, the authorities may serve prevention 
and remediation notices. Of note, remediation requirements are broad and 
may include:
• primary remediation to restore the damage;
• complementary remediation to compensate where primary remedia-

tion does not fully restore the damage; and
• compensatory remediation for the loss of natural resources while the 

damage is restored.

In some circumstances, the authorities may carry out work themselves and 
recover the costs of doing so from the relevant operator.

4 Regulation of waste 

What types of waste are regulated and how? 

Waste legislation in England and Wales is extensive. The definition of 
‘waste’ is that provided in the EU Waste Framework Directive (WFD), 
which describes waste as any substance or object that the holder discards 
or intends or is required to discard. However, difficulties with the definition 
often arise, and in August 2012 the UK government published new guidance 
on the legal definition of waste and its application. The new guidance takes 
account of the WFD 2008’s definitions and provisions and also aligns with 
European Commission guidance on the WFD, published in June 2012. In 
order to clarify the often blurred distinction between ‘waste’ and ‘by-prod-
ucts’, the WFD 2008 introduced a more specific definition of ‘by-products’ 
to help identify when a substance or material should be classified as a by-
product as opposed to waste.

The EPA imposes a statutory duty of care on all those who produce, 
import, carry, hold, treat or dispose of ‘controlled waste’ (commercial, 
industrial or household waste) to take all reasonable steps to ensure that 
waste is managed properly. Additionally, an EPR permit is required for most 
waste operations involving the treatment, disposal, recovery or transfer of 
controlled waste. Exemptions for some low risk waste handling operations 
are set out in schedules 2 and 3 to the EPR.

Additional requirements apply in relation to hazardous waste under 
the Hazardous Waste (England and Wales) Regulations 2005. These 
include requirements to notify the EA of premises where more than 500kg 
of hazardous waste is produced, held or removed in any 12-month period 
and to keep records. The assessment of whether waste is hazardous or 
not changed on 1 July 2015. Environmental regulators in England, Wales, 
Scotland and Northern Ireland have issued new technical guidance on the 
classification and assessment of waste which must be followed by those 
who produce, manage or regulate waste.

Requirements for the collection, transport, recovery and disposal of 
waste under the 2008 revision to the Waste Framework Directive have been 
implemented in England and Wales via the Waste (England and Wales) 
Regulations 2011. Under the regulations, businesses collecting, transport-
ing or receiving waste paper, metal, plastic or glass must ensure separate 
collection from 1 January 2015. Additionally, since September 2011, all busi-
nesses in the waste management chain (from the producer to final disposer) 
must apply the waste management hierarchy when transferring waste. The 
hierarchy ranks waste management options according to what is best for 
the environment, namely: prevention, reuse, recycling, other recovery, 
and disposal. To evidence compliance with this duty, waste transfer notes 
and consignment notes must include a declaration of compliance with the 
waste management hierarchy. 

In addition to this ‘traditional’ waste legislation, there is a raft of EU 
legislation that addresses the overall impact of products on the environ-
ment and human health throughout their lifetime, including the packaging 
WEEE, batteries and end-of-life vehicles regimes. These ‘producer respon-
sibility’ regimes require businesses to reuse, recover and recycle waste that 
comes from products they produce. Producer responsibility is an extension 
of the ‘polluter pays’ principle and is intended to ensure that businesses that 
place products on the market take responsibility for those products once 
they have reached the end of their life. In the case of WEEE, there are com-
plementary regulations restricting the use of certain hazardous substances 
in electrical and electronic equipment (EEE) placed on the market (the UK’s 
RoHS Regulations, discussed further in question 13). These regulations are 
intended to both protect human health and the environment, while also 
encouraging the environmentally sound recovery and disposal of WEEE at 
the end of a product’s life.

5 Regulation of air emissions

What are the main features of the rules governing air 
emissions? 

Emissions to air are primarily regulated through environmental permits 
under the EPR (see question 2) or equivalent regimes (in Scotland and 
Northern Ireland, the permit will be under the Pollution Prevention and 
Control regime). Permits contain emission limit values and other condi-
tions based on the application of BAT. EPR and PPC permits govern most 
gases other than carbon dioxide, which is governed separately by green-
house gas emissions permits under the greenhouse gas (GHG) regula-
tions. Emission limit values are set in the permit and emissions must be 
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monitored and reported against the emission limit values. A breach of per-
mit is a criminal offence.

In addition, as an EU member state, the UK participates in the EU’s 
Emissions Trading Scheme (ETS), one of the measures introduced to help 
the EU meet its GHG emissions reduction target under the Kyoto Protocol. 
In the UK, operators that fall within the EU ETS must obtain a GHG emis-
sions permit and open an account in the EU registry. Installations required 
to participate in the scheme include those conducting energy activities, 
production and processing of ferrous metals, mineral industries and pulp 
and paper manufacture. Operators who do not surrender sufficient allow-
ances by 30 April to cover emissions from the previous calendar year will be 
fined €100 per tonne of carbon dioxide equivalent. In addition, the opera-
tor must make up the shortfall in allowances during the next calendar year.

Furthermore, local authorities have powers to enforce certain air 
pollution standards under the Environment Act 1995. The Act requires 
local authorities to review and assess compliance with the UK Air Quality 
Strategy (which consolidates European and international air pollution 
standards) in their area. Where the applicable standards are not being met, 
local authorities may designate air quality management areas and imple-
ment remedial action plans.

There are additional requirements in respect of Large Combustion 
Plants (LCPs) (plants with a thermal output of 50MW or more). The  
IED, which replaced the LCP Directive 2001 from 1 January 2016 (see  
question 2), sets emission limit values for emissions of sulphur dioxide 
(SO2), nitrogen oxides (NOx), carbon monoxide (CO) and particulates 
(dust) to air from LCPs. However, the new values are much lower than 
those formerly in place under the LCP Directive.

There is a wealth of measures intended to reduce greenhouse gas 
emissions and to promote better energy efficiency of buildings, including 
in particular, the Energy Performance of Buildings (England and Wales) 
Regulations 2012 (which introduces an obligation to provide ‘energy per-
formance certificates’ when buildings are either built, sold or rented), 
the Energy Savings Opportunity Scheme (ESOS) and the CRC Energy 
Efficiency Scheme (CRC).

Although the government is currently reviewing its position in relation 
to such regimes, plans are in place for them to be consolidated and stream-
lined. In particular, the CRC regime will be abolished following the 2018–19 
compliance year followed by an increase in the CCL to recover any lost rev-
enue. (See question 11 below.)

In relation to energy audits, the Minimum Energy Efficiency Standards 
(MEES) will make it unlawful from April 2018 to let buildings (both com-
mercial and residential) in England and Wales which do not achieve a mini-
mum energy performance certificate (EPC) rating of ‘E’ (subject to certain 
exceptions). The aim of MEES is to work towards achieving the UK’s leg-
islative CO2 emissions targets, with the ultimate goal of achieving energy 
efficiency standards of close to an EPC ‘A’ rating. MEES will apply to the 
letting of new leases and renewals as of April 2018 and existing leases as 
of April 2023. 

6 Protection of fresh water and seawater

How are fresh water and seawater, and their associated land, 
protected?

The Water Framework Directive (WFD) introduced a holistic approach to 
the management of water quality, and establishes a system for the protec-
tion and improvement of all aspects of the water environment including 
rivers, lakes, estuaries, coastal waters and groundwater. The WFD requires 
all inland and coastal waters to reach at least ‘good ecological and good 
chemical status’ by 2015 unless there are grounds for derogation. The WFD 
has been implemented in the UK by, among others, the Water Environment 
(Water Framework Directive) (England and Wales) Regulations 2003, 
which established a system of responsibility for river basin districts.

Water and groundwater discharges may be permitted via the EPR. It 
is a criminal offence to cause or knowingly permit any polluting matter to 
enter controlled waters except and to the extent authorised by an environ-
mental permit. The Water Resources Act 1991 (which, among other things, 
governs water abstraction), the Food and Environment Protection Act 1985, 
the Water Supply (Water Quality) Regulations 2016 (which consolidate 
legislation covering the quality of water supply for human consumption) 
and the EDR are also relevant and there is considerable overlap with the 
contaminated land regime (see question 3). The Water Act 2014 amends 
the Water Industry Act 1991 and other related legislation, granting pow-
ers to the Secretary of State to include abstraction licences, flood defence 

consents and fish pass approvals within the EPR. Although many provisions 
have yet to be formally implemented, the changes are expected to address 
the issue of growing pressure on water resources by making supply more 
resilient to natural hazards such as drought and floods, as well as resulting 
in increased levels of innovation, liberalisation and competitiveness in the 
water industry. A marine licence (under the Marine and Coastal Access Act 
2009) is required for many activities involving the deposit or removal of a 
structure or object (such as a wind farm, for example) below the mean high 
water springs mark or in any tidal river to the extent of the tidal influence.

7 Protection of natural spaces and landscapes

What are the main features of the rules protecting natural 
spaces and landscapes? 

There is significant overlap between UK laws protecting amenity and land-
scape and those protecting wildlife. The rules set out in question 8 that 
relate to site protection will also protect the relevant natural spaces. In addi-
tion, the UK’s detailed planning regime is relevant.

Sites may also be designated as national parks or areas of outstand-
ing natural beauty (AONB). National parks are areas protected because of 
their beautiful countryside, wildlife and cultural heritage. AONBs are areas 
of high scenic quality that have statutory protection from development in 
order to conserve and enhance their natural beauty (in the form of land-
forms, geology, plants, animals and landscape features, for example). Town 
and village greens may also be registered under the Commons Act 2006.

8 Protection of flora and fauna species

What are the main features of the rules protecting flora and 
fauna species? 

There is a plethora of rules on the protection of flora and fauna in the UK. 
Some are species specific (such as those protecting badgers, for example), 
while others have more general application, such as EDR. The EU Natura 
2000 programme, which implements the Habitats and Birds Directives at 
EU level, has resulted in the designations of Special Areas of Conservation 
(habitat-specific) and Special Protection Areas (bird-specific) in the UK. 
Most Natura 2000 sites in the UK are also protected under Sites of Special 
Scientific Interest (SSSI) legislation.

The UK has transposed the Habitats and Birds Directives into UK law 
through the Conservation of Habitats and Species Regulations 2010. The 
directives are also implemented offshore (beyond 12 nautical miles) through 
the Offshore Marine Conservation (Natural Habitats, etc) Regulations 2007 
(as amended). The rules provide for the protection of flora and fauna by 
requiring plans or projects in the designated areas to undergo an appropri-
ate assessment for any adverse effects. This obligation is discharged though 
the environmental impact assessment (see questions 18 and 19).

Flora, fauna and habitats protected under both the Natura 2000  
and SSSI regimes are afforded specific protection under the EDR (see ques-
tion 3). Operators that cause serious environmental damage to protected 
areas may be liable for remediation under EDR, including undertaking pri-
mary remediation to restore the damage, complementary remediation to 
compensate where primary remediation does not fully restore the damage 
and compensatory remediation for the loss of natural resources while the 
damage is restored.

National conservation agencies (such as Natural England) are respon-
sible for managing national nature reserves and enforcing the rules that 
protect other protected sites such as SSSIs. Activity that is adverse to the 
flora and fauna protected by an SSSI may be prohibited or strictly regulated 
(pursuant to the Wildlife and Countryside Act 1981).

In order to protect native biodiversity more generally, there are also 
rules to prevent the spread of certain non-native species of plants and 
animals. Japanese knotweed, for example, is a common and problematic 
non-native species in the UK and, where present on a site, the owner or 
occupier is obliged to prevent its escape onto adjoining land. In late 2014, 
the EU adopted Regulation 1143/2014 on the prevention and management 
of the introduction and spread of invasive alien species. The aim of the 
Regulation – which is directly applicable in the UK from 1 January 2015 – 
is to prevent, minimise and mitigate the adverse effects of invasive alien 
species on biodiversity and ecosystems, as well as on human health and 
the economy. The ‘Union list’ of invasive species to which the regulation 
applies was completed in July 2016.
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9 Noise, odours and vibrations

What are the main features of the rules governing noise, 
odours and vibrations? 

In addition to permit restrictions that may be imposed on installations 
under the EPR and more general health and safety at work legislation 
(including exposure limits), there are also statutory, public and private nui-
sance regimes (see also question 27). The question of what remedies are 
available to those affected, and the defences or grounds of appeal available 
to an operator subject to proceedings, will be a question of the individual 
facts and circumstances in each case. However, it remains the case that a 
successful claimant is prima facie entitled to an injunction against a person 
creating a nuisance.

The EPA 1990 codifies the law on statutory nuisance (including noise, 
odours and vibrations). A statutory nuisance action can be brought by a local 
authority or a person affected by that nuisance. Where a statutory nuisance 
has been determined, local authorities must generally serve an abatement 
notice on the person responsible for the nuisance (or, where they cannot be 
found, the owner or occupier of the premises). Local authorities have a gen-
eral duty to investigate complaints of statutory nuisance from people living 
in their areas. The EPA also provides a mechanism for a person aggrieved 
by a statutory nuisance to apply to the magistrates’ court to make an order 
abating the nuisance. Failure to comply with an abatement notice or order 
is a criminal offence.

Additionally, the Control of Pollution Act 1974 allows local authori-
ties to designate noise abatement zones where specific noise restrictions 
apply, however following consultation and as part of the UK government’s 
‘red tape challenge’, the government has made clear its intention to repeal 
sections 63 to 67 of the Control of Pollution Act (1974) and abolish noise 
abatement zones in England and Wales at the earliest practical legislative 
opportunity.

Private nuisance enables a person who typically has an exclusive right 
to possession of land to bring an action in the case of an unlawful interfer-
ence with that person’s use and enjoyment of that land (including noise, 
odours and vibrations) by initiating proceedings against the person who 
has caused the interference. In 2012, the Court of Appeal considered the 
relationship between environmental permit compliance and private nui-
sance. In doing so, the Court confirmed that it is not a defence to nuisance 
proceedings to show that the activities giving rise to the nuisance were car-
ried out in accordance with an environmental permit. In addition, in 2014, 
the Supreme Court ruled on a landmark case concerning the relationship 
between common law nuisance and the UK’s statutory planning regime. In 
particular, the Supreme Court concluded that planning permission should 
not deprive a property owner of the right to object to what would otherwise 
be a nuisance.

Public nuisance provides a private right of action where an unlawful 
act or omission endangers or interferes with the lives, comfort, property or 
common rights of the public (again, this could include noise, odours and 
vibrations). In some circumstances a public nuisance may also be a criminal 
offence.

10 Liability for damage to the environment

Is there a general regime on liability for environmental 
damage?

There are multiple UK regimes governing liability for environmental dam-
age. To a certain extent, the appropriate regime will depend on the type 
of environmental damage that has occurred. See questions 3, 6 and 8 for 
a discussion of the contaminated land, water and flora and fauna regimes 
respectively. It may also depend on the severity of the damage. For exam-
ple, the EDR covers serious environmental damage to surface water, 
groundwater, land, sites of scientific interest, protected species and natural 
habitats (see question 3). In other cases, the appropriate regime will relate 
to the permitted activity itself (under the EPR, for example).

11 Environmental taxes

Is there any type of environmental tax? 

Yes. The most commonly encountered examples of UK environmental 
taxes include the landfill tax, aggregates levy and climate change levy 
(CCL). In addition to taxes, other fiscal measures include exemptions or 
relief from certain taxes and levies. Additionally, the CRC and EU ETS, 

while technically emissions trading schemes under which allowances are 
bought and sold, are often compared to environmental taxes.

Landfill tax was introduced in 1996 and is currently subject to annual 
escalation as the UK strives to reduce its dependency on landfill. The tax is 
charged per tonne of waste landfilled. From April 2015, the standard rate is 
£82.60/tonne and this rate will rise annually in line with inflation. Higher 
rates are payable for hazardous waste. Some types of waste are exempt or 
reduced (such as mining and quarrying waste, for example).

The aggregates levy is a tax on the commercial exploitation of aggre-
gate (sand, gravel and rock, with some exceptions) in the UK. Anyone who 
is responsible for commercially exploiting aggregate in the UK will need to 
register and pay the levy (there is one basic rate of £2 per tonne).

The CCL is a tax on the supply of specified energy products (including 
electricity, natural gas, liquid petroleum gas, coal, lignite and coke) for use 
as fuels by industry, commerce and the public sector. The aim of the CCL 
is to encourage businesses to become more energy-efficient and reduce 
their GHG emissions, so electricity generated from renewable energy 
sources has, to date, been exempted. However, much to the dismay of the 
UK renewables sector, from 31 July 2015 (subject to certain grace periods), 
the ‘renewables exemption’ under the CCL has been removed. The effect 
of this is that the CCL will now be due on renewable source electricity. The 
levy is applied as a specific rate per nominal unit of energy. There is a sepa-
rate rate for each category of energy product based on its energy content; 
in kilowatt-hours for gas and electricity and kilograms for liquid petroleum 
gas and other taxable commodities. Discounts on the levy are available 
for energy-intensive sectors if they enter into climate change agreements 
whereby they commit to reducing their emissions. Until 1 April 2013, fuels 
used in the production of electricity (for example, gas or coal) were exempt 
from CCL. However, since that date, such fuels have been subject to ‘car-
bon price support rates of CCL’ in line with the UK’s carbon price floor.

Hazardous activities and substances 

12 Regulation of hazardous activities 

Are there specific rules governing hazardous activities? 

Yes. In addition to the permitting regimes already outlined, ‘hazard-
ous activities’ may be covered by the Control of Major Accident Hazards 
Regulations 2-15 (COMAH) which implements the majority of the EU’s 
revised Seveso III Directive. COMAH aims to prevent and limit the envi-
ronmental and human health consequences of major accidents arising 
from the manufacture, storage or use of significant quantities of danger-
ous substances. The regulations impose a general duty on operators to 
prevent such accidents and mitigate their effect on human health and the 
environment.

Operators of all installations affected by COMAH must notify cer-
tain details about themselves, the site, the dangerous substances held, 
site operations and environmental issues to the competent authority (the 
Health and Safety Executive (HSE) and the EA in England). Additionally, 
all operators are required to prepare a document setting out their policy for 
preventing major accidents (a major accident prevention policy or MAPP). 
Top-tier operators are also required to submit safety reports and emergency 
plans to competent authorities to demonstrate that all measures necessary 
for the prevention and mitigation of major accidents have been taken. 
Failure to comply with these obligations may result in criminal liabilities. 
The 2015 revision of COMAH reflects changes to the EU’s Seveso Directive. 
Key amendments include: changes to the scope (those establishments fall-
ing within COMAH), increased public information requirements, a change 
in notification requirements, amendments to the contents of ‘upper-tier’ 
safety reports and minor amendments to on-site emergency planning 
arrangements.

13 Regulation of hazardous products and substances

What are the main features of the rules governing hazardous 
products and substances?

In addition to the regulatory regimes already discussed, there is a multitude 
of regulation governing the control of hazardous products and substances 
in the UK, much of which is derived from EU law. Some of the key provi-
sions are listed below.

The Control of Substances Hazardous to Health Regulations 2002 (as 
amended) (COSHH) define hazardous substances as substances (includ-
ing preparations) that are: designated as very toxic, toxic, harmful, corro-
sive or irritant under the EU’s Classification, Labelling and Packaging of 
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Substances and Mixtures Regulation (CLP Regulation); that the Health and 
Safety Executive has approved a workplace exposure limit for; that are bio-
logical agents (such as germs); that are inhalable or respirable dust; or that, 
because of their chemical or toxicological properties and the way they are 
used or are present at the workplace, create a risk to health. Under COSHH, 
all employers are required to carry out a suitable and sufficient assessment 
of the risk to their workforce, contractors, visitors and customers from each 
substance which is hazardous to health in the workplace, and to prevent 
or adequately control those risks. Failure to comply with these obligations 
may result in criminal liabilities. 

The CLP Regulation was passed in 2009 and implements in the EU the 
globally harmonised system on the classification and labelling of chemicals 
and places obligations on chemical suppliers. Failure to comply with these 
obligations may result in criminal liabilities. The CLP is, following the 1 
June 2015 deadline for mixtures, fully in force in the UK.

The EU REACH Regulation (REACH) concerns the registration, evalu-
ation, authorisation and restriction of chemicals. It came into force on  
1 June 2007 and replaced a number of EU directives and regulations with 
a single system. REACH applies to chemical substances, preparations 
and articles that are manufactured in or imported into the EU in quanti-
ties of one tonne or more per year. Manufacturers, importers, distribu-
tors and professional users that market or use chemicals (on their own, in 
mixtures and in some cases in products) covered by REACH must ensure, 
where necessary, that those chemicals are registered with the European 
Chemicals Agency. Registration requires the provision of information on 
the environmental and human health properties of the chemical substance 
and an assessment to ensure that the risks arising from its use are properly 
managed. Some substances that are deemed particularly harmful to human 
health or the environment require authorisation for use or are banned out-
right. REACH also places specific notification, communication and other 
obligations on producers, manufacturers and importers. Failure to comply 
with these obligations may result in criminal liabilities.

The EU’s 2011 Directive on the Restriction of the Use of Certain 
Hazardous Substances in Electrical and Electronic Equipment (RoHS 2) 
imposes a suite of restrictions on manufacturers, importers and distributors 
placing electrical equipment on the EU market. The Restriction of the Use 
of Certain Hazardous Substances in Electrical and Electronic Equipment 
Regulations 2012 (RoHS Regulations), which came into force on 2 January 
2013, implement RoHS 2 in the UK. The RoHS Regulations ban the placing 
on the EU market of new electrical and electronic equipment containing 
lead, cadmium, mercury, hexavalent chromium, polybrominated biphe-
nyls (PBB) and polybrominated diphenyl ethers (PBDE) flame retardants 
in amounts in excess of defined maximum concentration values. Failure 
to comply with these obligations may result in criminal liabilities. Of note, 
RoHS 2 imposes an obligation on manufacturers who have reason to believe 
that EEE which they have placed on the market is not in conformity with 
the directive to take corrective measures to bring that EEE into conformity, 
including, where appropriate to withdraw it or recall it, and to immediately 
inform the competent national authorities of the non-compliance. In June 
2015, pursuant to their delegated powers, the EU Commission added addi-
tional phthalates DEHP, BBP, DBP and DIBP to the list of restricted sub-
stances. Subject to certain grace periods, these substances will be restricted 
in electronic products from July 2019. 

The storage of hazardous substances is governed by COMAH (see 
question 12) and the Planning (Hazardous Substances) Regulations 2015. If 
a hazardous substance is stored on a site above a specified quantity (known 
as the controlled quantity), then it is necessary to obtain consent from the 
hazardous substances authority. Failure to comply with these obligations 
may result in criminal liabilities.

The Control of Asbestos Regulations 2012 prohibit the importation, 
supply and use of all forms of asbestos. They also impose a positive duty 
on duty holders (owners, landlords, tenants, management companies 
who control premises) to manage the risks from existing asbestos in non-
domestic premises. Essentially, the duty holder must take reasonable steps 
to find out if there are asbestos-containing materials (ACMs) on site and, if 
so, in what amount, where and in what condition. The duty holder is also 
obligated to make (and keep up to date) a record of the location and con-
dition of the ACMs and develop an ACM management plan that sets out 
in detail how associated risks are managed. Failure to comply with these 
obligations may result in criminal liabilities. Additionally, employees who 
suffer illnesses caused by the inhalation of asbestos fibres may also bring a 
claim in negligence for personal injury. Damages in respect of a successful 
claim may be a material liability. In a landmark decision in 2012, the Court 

of Appeal found a parent company directly liable in negligence for its fail-
ure to protect an employee of its subsidiary from the risks of asbestos. This 
judgment highlights that, in certain circumstances, parent companies, by 
way of their superior knowledge of the nature and management of health 
and safety risks, may assume a duty of care for a subsidiary’s employees. 

In addition, certain categories of products (for example, toys, cosmet-
ics and food contact materials) are subject to a range of specific regula-
tory restrictions concerning the types and concentrations of substances 
which they may contain. These include regimes such as the Low Voltage 
Directive, the Electromagnetic Compatibility Directive, the Food Contact 
Regulation, the General Food Law Regulation and the Cosmetic Products 
Regulation. Affixing the EU’s well-recognised ‘CE’ mark to non-food prod-
ucts, illustrating conformity with the applicable EU regimes, is often man-
datory. In this context, hazardous products and substances form part of the 
overall ‘products’ regimes which address the overall impact of products on 
the environment and human health throughout their lifetime. There are 
also specific sectoral obligations for products at the end of their life, includ-
ing for WEEE, vehicles, batteries and waste packaging (discussed further 
in question 4). 

14 Industrial accidents

What are the regulatory requirements regarding the 
prevention of industrial accidents?

There is an extensive body of health and safety law that governs activities 
in the workplace and beyond. The primary legislation is the Health and 
Safety at Work etc, Act 1974 (HASAWA), which sets out the general duties 
that employers have towards employees and members of the public, and 
employees have to themselves and to each other. HASAWA is then supple-
mented by extensive regulation, approved codes of practice and guidance. 
Key regulations include the Management of Health and Safety at Work 
Regulations 1999, which set out the requirement on employers to assess the 
risks posed to workers and any others who may be affected by their work 
or business and COSHH (see question 13). The most hazardous activities 
are governed by COMAH Regulations (see question 12). Employers should 
also take note of the Corporate Manslaughter and Corporate Homicide Act 
2007, which places a duty of care on senior management not to be negligent 
in organising or managing its activities. Gross breach of that duty can leave 
a company open to unlimited fines, remedial orders and publicity orders. 
Additionally, the company and individuals can be prosecuted for separate 
health and safety offences.

Environmental aspects in transactions and public procurement

15 Environmental aspects in M&A transactions

What are the main environmental aspects to consider in M&A 
transactions?

Environmental risks and opportunities arising in an M&A transaction will 
vary depending on the nature of the target business or asset to be acquired 
and the structure of the transaction itself. However, one key point is 
whether the transaction is a share or asset sale. On a share sale, all of the 
target company liabilities, including in relation to remediation and clean-
up obligations and any current or historical breaches of environmental law, 
will remain with that entity. On an asset sale, any pre-acquisition liabilities 
associated with the assets generally remain with the seller. However, it 
should be noted that the buyer may still acquire liability under the contami-
nated land regime as either a knowing permitter or an owner or occupier 
(see question 3).

Care should therefore be taken to evaluate the risks of each transac-
tion on a case-by-case basis. Warranty protection and, in some cases, an 
environmental indemnity or insurance, may need to be considered to ade-
quately manage the risks associated with certain environmental liabilities. 

In short, the key issues on any transaction are likely to include: 
• the existence, transferability and validity of permits;
• historical or ongoing breaches of environmental law or operating per-

mits that could give rise to material remediation costs, enforcement 
action or criminal or civil liability (for example, in relation to exposure 
injuries);

• onerous or expensive upgrade works or mitigation steps required to 
maintain or achieve compliance with environmental law or permits;

• onerous planning restrictions, permissions or agreements that could 
impede future operations or expansion;
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• known or anticipated future changes to environmental legislation that 
could impede future operations or expansion;

• conservation and protected habitats or sites;
• historical liabilities (for example, associated with former sites) that 

may give rise to material remediation costs or business interruption 
(such as contaminated land issues); and

• third-party complaints and claims.

16 Environmental aspects in other transactions

What are the main environmental aspects to consider in other 
transactions?

In financing transactions, environmental liabilities can affect lenders by 
reducing the creditworthiness of the borrower (a facility shut-down could 
affect the borrower’s ability to meet its repayment obligations, for exam-
ple), reducing the value of any security (through land contamination, for 
example) or, in certain limited circumstances, result in the possibility of 
direct lender liability. In addition to the issues raised in question 15, these 
specific areas will need to be addressed (to the extent possible) by under-
taking due diligence and giving consideration to appropriate provisions 
and protections in the facility and security documents. Additionally, before 
exercising any form of control over a borrower’s operations or enforcing 
security, the lender should carry out a thorough risk assessment to ensure 
that it will not incur liability (such as under the contaminated land regime).

Corporate restructuring and insolvency present risks for buyers and 
administrators that are again dependent on the specific transaction. For 
example, where an entity that has caused land contamination is wound up, 
responsibility for remediation may pass to the current landowner under 
the contaminated land regime (see question 3). On real estate transactions, 
environmental liabilities that attach to the property, such as clean-up costs, 
will be central to the valuation.

17 Environmental aspects in public procurement 

Is environmental protection taken into consideration by 
public procurement regulations?

The Public Contracts Regulations 2006 (PCR) provide the legal framework 
for procurement of public contracts for services, goods and works in the 
UK. 

In order to shortlist applicants, public authorities list selection criteria 
in a pre-qualification questionnaire (PQQ). The PQQ may contain sustain-
ability criteria where these are relevant to the technical or professional 
ability of the tenderer to carry out the contract. Applicants can be excluded 
from the tender process for criminal offences, including breaches of envi-
ronmental and health and safety law. The awarding authority may also take 
account of any failure by the applicant to meet environmental requirements 
in previous contracts. After selected applicants proceed to submit a full ten-
der, applications are assessed against the pre-published criteria and con-
tracts are awarded either on the basis of the lowest price or on the basis of 
the most economically advantageous tender (MEAT). 

The PCR allow contracting authorities to use criteria aimed at meeting 
sustainable objectives for awarding contracts on a MEAT basis, provided 
that: the principles of Community law are not infringed by doing so, the 
details are set out in the contract notice or in the contract specifications, 
and the environmental criteria are linked to the subject matter of the con-
tract and do not confer an unrestricted freedom of choice on the awarding 
authority.

The Public Services (Social Value) Act 2012 also requires public author-
ities to consider the economic, social and environmental wellbeing of their 
area when undertaking public procurements. 

Environmental assessment

18 Activities subject to environmental assessment 

Which types of activities are subject to environmental 
assessment? 

The environmental assessment of development projects in England is 
largely governed by the Town and Country Planning (Environmental Impact 
Assessment) Regulations 2011 (EIA Regulations), which implements the 
2011 Environmental Impact Assessment Directive (EIA Directive). There 
are separate, parallel regimes that apply to projects falling outside the town 
and country planning regime, such as marine and harbour works. Under 
the EIA Regulations, an environmental assessment must be undertaken 

for certain development proposals specified in Schedules 1 and 2 of the EIA 
Regulations before planning permission is granted. For Schedule 1 projects 
(those deemed to have a significant environmental impact, such as oil refin-
eries, power stations and motorways) an environmental impact assessment 
(EIA) is mandatory. For Schedule 2 projects (such as certain industrial, agri-
cultural and mining activities), an EIA is necessary only when significant 
environmental effects are likely to occur due to factors such as their nature, 
size or location. It is important to note that an EIA is not a licence for devel-
opment, it is merely a procedural requirement of the development consent 
process (albeit an important one). Operators may need to apply separately 
for operational permits. On 25 April 2014, the 2014 EIA Directive was 
adopted, making extensive changes to the 2011 EIA Directive including the 
introduction of a definition of EIA and the requirement for member states 
to introduce penalties for non-compliance. The UK has until 16 May 2017 
to implement the revised directive. Of note, a recent Supreme Court judg-
ment re-emphasised the Court’s discretion not to quash a planning consent 
where there has been a procedural defect in the planning process which did 
not cause ‘substantial prejudice’.

Separately, in accordance with the Strategic Environmental Assessment 
Directive (SEA Directive), certain plans and projects that are likely to have 
significant effects on the environment are subject to strategic environmen-
tal assessment (SEA). In England, the SEA Directive is implemented by the 
Environmental Assessment of Plans and Programmes Regulations 2004. 
The purpose of the SEA is to ensure that environmental issues are consid-
ered as part of the decision making process related to strategic documents 
such as plans, programmes and strategies. The SEA identifies the signifi-
cant environmental effects that are likely to result from the implementation 
of the plan or alternative approaches to the plan. 

19 Environmental assessment process

What are the main steps of the environmental assessment 
process? 

First, for Schedule 2 projects (see question 18), there is a screening phase 
to determine whether an EIA is required (as noted above, an EIA is manda-
tory for Schedule 1 projects). During this phase, the developer can choose 
to request the opinion of the local planning authority (LPA) on whether an 
EIA is necessary. Alternatively, the LPA may receive an application without 
an EIA that it determines will have a significant impact on the environment 
and therefore requires an EIA. Second, the developer may obtain guidance 
from either the LPA or the Secretary of State on the scope of the environ-
mental statement in the form of a scoping opinion or direction. Third, the 
EIA is undertaken and an environmental statement prepared. Finally, the 
environmental statement is submitted along with the planning application. 
There is an enhanced procedure for planning applications that include EIAs 
to ensure suitable public participation and involvement of the various statu-
tory consultees (such as the local authority, Natural England and the EA).

Regulatory authorities

20 Regulatory authorities

Which authorities are responsible for the environment and 
what is the scope of each regulator’s authority?

The EA has primary responsibility for environmental law enforcement in 
England and Wales, alongside Natural Resources Wales (local equivalents 
exist in Scotland and Northern Ireland). There is also a degree of overlap 
with other regulators such as local authorities and the HSE.

Local authorities are responsible for the lower-tier facilities under 
the EPR and also have primary responsibility for the Contaminated Land 
Regime. They are also responsible for local development control, statutory 
nuisance and air quality management.

The HSE is primarily responsible for health and safety law enforce-
ment, but it also regulates COMAH sites and has responsibility for REACH 
and nuclear matters. 

The National Measurement and Regulation Office Enforcement 
Authority is responsible for enforcement of RoHS and regulations on 
Batteries and Accumulators, Energy Related Products and Energy 
Labelling. Natural England, Scottish National Heritage and the Countryside 
Council for Wales have responsibility for biodiversity, species and habitats 
conservation and general nature conservation.

Additionally, the Marine Management Organisation has responsibility 
for UK marine licensing and conservation (among other things).
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21 Investigation

What are the typical steps in an investigation? 

Generally, breach of environmental law will be a criminal offence and 
material incidents will be investigated accordingly. The authorities have 
wide powers under specific environmental statutes, such as the EPA, to 
obtain information, search premises, conduct sampling and interview per-
sons in the course of their investigations. Refusal to cooperate is a criminal 
offence. Interviews must be held under caution and interviewees must be 
permitted to have legal representation if answers are to be used against 
them in court. On completion of the investigation the authorities will con-
sider what, if any, enforcement action is necessary. Sanctions include fines 
and, in extreme cases, the imprisonment of individuals if the offence was 
committed with their consent or connivance, or was attributable to their 
neglect. That said, as mentioned below, there has been a significant move 
towards the ‘de-criminalisation’ of environmental offences in the UK with 
the introduction of a wider scheme of civil sanctions.

22 Administrative decisions

What is the procedure for making administrative decisions? 

The EA has adopted an enforcement and prosecution policy and support-
ing guidance to help it decide when and what type of enforcement action is 
necessary. The HSE has a similar enforcement policy. These documents set 
out the factors that will be taken into account when making enforcement 
decisions. The regulator will examine incidents on a case-by-case basis and 
use sanctions in a manner that is appropriate to the offence. If an operator is 
not complying with the law the EA will generally provide advice and guid-
ance to help it do so. Where appropriate, the EA will agree solutions and 
timescales for making any improvements with the operator. However, for 
significant, persistent or recurring breaches, enforcement action is likely. 
Enforcement action (specifically the imposition of a sanction) can normally 
be appealed either through the criminal court process or as a result of spe-
cific appeal provisions. Once all other appeal avenues have been exhausted, 
the lawfulness of administrative decisions may in certain circumstances be 
challenged by judicial review (see question 25).

23 Sanctions and remedies

What are the sanctions and remedies that may be imposed by 
the regulator for violations? 

The EA and local equivalents in Wales, Scotland and Northern Ireland have 
a wide range of civil and criminal enforcement powers and sanctions avail-
able to them, including:
• enforcement notices and works notices (to prevent or remedy a 

contravention); 
• prohibition notices (where there is an imminent risk of serious environ-

mental damage);
• suspension or revocation of environmental permits and licences;

• variation of permit conditions;
• injunctions;
• carrying out remedial works (the regulator will seek to recover the full 

costs incurred from the responsible party);
• criminal sanctions, including prosecution; and
• civil sanctions, including financial penalties, may also be imposed in 

relation to certain offences.

The EA publishes statistics on legal compliance and details of enforcement 
and successful prosecutions. As noted in question 22, if a breach has been 
identified and criminal action is considered, the EA will apply its enforce-
ment and prosecution policy to decide when and what type of enforcement 
action is necessary.

24 Appeal of regulators’ decisions

To what extent may decisions of the regulators be appealed, 
and to whom? 

As noted above, enforcement action (specifically the imposition of a sanc-
tion) can normally be appealed either through the criminal court process or 
as a result of specific appeal provisions. Rights of appeal are subject to time 
limits and to specified grounds, although these will often be fairly broad. In 
the majority of cases, an appeal is made to the Secretary of State, who has 
the power to appoint an appropriate person to hear the appeal. Increasingly, 
the route of appeal for environmental notices and penalties is to the First-
tier Tribunal (Environment) or the General Regulatory Chamber. 

Once all other appeal avenues have been exhausted, the lawfulness of 
administrative decisions may in certain circumstances be challenged by 
judicial review (see below).

Judicial proceedings

25 Judicial proceedings

Are environmental law proceedings in court civil, criminal or 
both? 

Both. For breaches of most environmental laws in England and Wales, the 
ultimate sanction is criminal prosecution by the relevant regulator, how-
ever, increasingly, environmental regulators have a broader range of civil 
sanctions at their disposal (see question 24). The penalties are usually a fine 
and, in extreme cases involving individuals, imprisonment. Additionally, 
in some circumstances, an environmental claim can be brought under civil 
law (see questions 9 and 27).

Judicial review may, in certain circumstances, also be used to challenge 
a decision of a public body or regulator if there is no other available remedy 
or all other appeal avenues have been exhausted. The main grounds of judi-
cial review are that the decision-maker has acted outside the scope of its 
statutory powers, that the decision was made using an unfair procedure or 
that the decision was an unreasonable one. However, it is important to note 

Update and trends

As discussed in question 26, the UK courts are taking a far more robust 
approach when fining environmental offenders. Recent sentencing 
guidelines and case law point to far larger fines for corporate polluters 
and those who breach environmental laws.

Another important topic to consider is the potential impact of the 
UK ‘Brexit’ referendum on environmental law and regulation. 

The overwhelming majority of the UK’s environmental legislation 
is derived from EU legislation, largely from directives that have been 
implemented by UK domestic secondary legislation. This covers areas 
such as air and water quality, waste and nature conservation (eg, the 
EU Habitats and Birds Directive). If the UK were to leave the EU, it is 
anticipated that most environmental laws would remain the same, at 
least initially, in order to avoid a legal vacuum caused by the repeal of 
EU legislation before UK-specific legislation is put in place. 

How and whether UK environmental law will change is contingent 
on the type of deal negotiated during the Brexit process. For example, 
a continued level of harmonisation of UK law and EU law would be 
required if the UK is to remain part of the EEA. In any event, if the UK 
wishes to continue trading with the EU post-Brexit and have access to 
the single market, the UK will be obliged to implement the majority 
of EU environmental laws and comply with relevant EU standards, 
particularly in relation to product-related controls. 

It would appear that the UK government will not abolish and revoke 
every single EU-based piece of legislation upon exit. As such, there will 
need to be a detailed assessment of all EU environmental legislation 
to understand what should continue to apply. This would include an 
analysis of the application of EU case law and directives that, although 
implemented by UK legislation, are interlaced with references to EU 
law. 

There is no reason to expect any significant changes to UK 
environmental laws that have been formed independently of EU 
legislation, which include the contaminated land regime under Part 
2A of the EPA and the common law position in areas of environmental 
law such as nuisance. Furthermore, a number of environmental laws 
originate from international conventions to which the UK is a signatory 
in its own right, for example, the Basel Convention on transboundary 
shipments of waste, and so the UK would need to continue to meet the 
requirements of such treaties in any event. 

To the extent that the UK has the ability to create fresh legislation 
post-Brexit, environmental regulatory changes will have to take their 
place in the queue for parliamentary review in competition with other 
areas of the law. This could mean that it will be many years after Brexit 
before any meaningful changes or divergence occur. 
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that judicial review is a challenge to the way in which a decision has been 
made, rather than the rights and wrongs of the conclusion reached.

26 Powers of courts

What are the powers of courts in relation to infringements of 
environmental law? 

As noted above, in the case of a criminal prosecution, the penalties are usu-
ally a fine and, in extreme cases involving individuals, imprisonment.

Additionally, if it can be demonstrated that an offence by a company 
was committed with the consent or connivance of a director or senior man-
ager, or was attributable to their neglect, the regulator may also, in these 
more extreme cases, seek to prosecute those individuals in addition to the 
company. 

When deciding on appropriate sanctions, the courts can consider a 
number of aggravating or mitigating factors, including the economic value 
of the damage, the previous convictions and culpability of the defendant 
and his or her behaviour before and after the incident. The defendant may 
also have to pay a contribution towards the prosecution’s costs (and even 
the costs of investigating the incident in question) and compensation to 
anyone who directly suffered from the offence.

In the case of a civil claim, the usual remedy is damages, although the 
courts also have the discretion to grant injunctions where this is considered 
more appropriate.

New environmental sentencing guidelines for a range of offences 
came into effect on 1 July 2014 (the Environmental Offences Definitive 
Guidelines (ESG)). The ESG, which must generally be followed unless the 
court is satisfied that it would be contrary to the interests of justice to do so, 
are intended to promote a more consistent approach to the sentencing of 
environmental offences in courts across England and Wales (historically, 
there has been some criticism that the courts do not always recognise the 
seriousness of some environmental offences and sentence too leniently). 
They set out clear starting points and ranges for fines to help ensure that the 
level of fines given to offenders is proportionate to the seriousness of the 
offences they have committed so they are punished, deterred from commit-
ting more crime and if they have obtained an economic benefit by commit-
ting the offence, receive an appropriate financial penalty.

Recent case law suggests that the UK courts are increasingly willing to 
impose higher fines on environmental offenders, which are quantified to 
inflict a ‘real economic impact’. 

In January 2016, a decision against Thames Water sentenced under the 
ESG resulted in a record-breaking £1 million fine for polluting a canal in 
Hertfordshire. Although Thames Water had shown improvements in com-
pliance following repeated sewage waste discharges, the court held that the 
company failed to proactively manage and monitor such improvements. 

27 Civil claims

Are civil claims allowed regarding infringements of 
environmental law?

Generally, contractual claims in the UK may only follow a breach of envi-
ronmental law if it is also a breach of an environmental warranty or it 

triggers an indemnity. Non-contractual civil claims may be brought in 
nuisance (including under the rule in Rylands v Fletcher) (see question 9), 
trespass (strict liability), negligence (fault-based liability) or for breach of 
statutory duty.

As noted above, in the case of a civil claim, the usual remedy is dam-
ages, although the courts also have the discretion to grant injunctions 
where this is considered more appropriate.

28 Defences and indemnities

What defences or indemnities are available? 

In many cases, breach of environmental law will be a strict liability offence 
(there is no need for the regulator to establish fault). However, some envi-
ronmental regimes do include statutory defences. For example, under the 
EPR, it is a defence to show that the breach resulted from acts taken in an 
emergency in order to avoid danger to human health and that the defend-
ant took all reasonably practicable steps to minimise pollution and pro-
vided particulars of the acts to the EA as soon as reasonably practicable.

There are no statutory indemnities or ‘safe harbour’ provisions under 
UK law. Indemnities are contractual remedies that, as a matter of public 
policy, will generally be unenforceable against criminal liabilities. The stat-
utory limitation period (six years for contract claims and 12 years for claims 
in respect of deeds) runs from the time the loss is suffered and not from the 
time of the event which causes the loss.

In certain circumstances a defendant may have a statutory right to 
claim for contribution from another person where they are jointly or other-
wise liable for the same debt or damage.

29 Directors’ or officers’ defences

Are there specific defences in the case of directors’ or officers’ 
liability? 

No. If it can be demonstrated that an offence by a company was commit-
ted with the consent or connivance of a director or senior manager, or was 
attributable to their neglect, the regulator may seek to prosecute those indi-
viduals in addition to the company.

30 Appeal process

What is the appeal process from trials? 

In the civil courts, the appellant will usually make an oral application for 
‘permission’ to appeal to a higher court. If such permission is declined, per-
mission to appeal can be sought from the relevant appellate court. Appeals 
will be based on a point of law, against a finding of fact, against the exercise 
of judicial discretion or against the remedy awarded.

In the criminal courts, the appellant’s right of appeal generally depends 
on their original plea. If a not-guilty plea was entered, the appellant has the 
right to appeal to the higher court against conviction and sentence. If a 
guilty plea was entered, the appellant may generally appeal their sentence 
only. It should be noted that, in the case of an appeal from the Crown Court, 
the appellant must apply to the Court of Appeal for leave to appeal (there 
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is no general right of appeal). In all cases, there must be proper grounds 
for making an appeal and there are strict time limits within which to do so.

International treaties and institutions

31 International treaties

Is your country a contracting state to any international 
environmental treaties, or similar agreements? 

International environmental law treaties generally create high-level obliga-
tions between states and are not directly applicable in contracting states. 
However, where countries or supra-national entities such as the EU trans-
pose those obligations into law, such obligations may be of relevance to 
transactional work. Some of the key international environmental treaties 
ratified by the UK include:
• the Aarhus Convention on Access to Information, Public Participation 

in Decision-making and Access to Justice in Environmental Matters 
(1998);

• the Convention on International Trade in Endangered Species of Wild 
Fauna and Flora;

• the Convention on Biological Diversity (1992);
• the Convention on Environmental Impact Assessment in a 

Transboundary Context (1991);

• the Montreal Protocol on Substances that Deplete the Ozone Layer 
(1987);

• the Basel Convention on the Control of Transboundary Movements of 
Hazardous Wastes and their Disposal (1989);

• the Convention on Long-range Transboundary Air Pollution (1979); 
and

• the Paris Agreement (2015) (please note – this has been signed by the 
UK but awaits ratification).

32 International treaties and regulatory policy

To what extent is regulatory policy affected by these treaties?

International pressure and consensus on environmental issues such as 
transboundary air pollution and public participation in environmental 
decision-making have had a significant impact on the regulatory policy of 
the EU and the UK. For example, the Aarhus Convention, agreed through 
the UNECE, has led to significant changes to the way in which the public 
participate in environmental decision-making and obtain access to jus-
tice in environmental matters, notably through the introduction of the 
Environmental Information Regulations 2004.
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Legislation

1 Main environmental regulations

What are the main statutes and regulations relating to the 
environment?

The following statutes and their accompanying regulations constitute the 
principal set of national environmental legal requirements in the United 
States:
• Clean Air Act (CAA) – regulation of air emissions from stationary and 

mobile sources;
• Clean Water Act (CWA) – regulation of water discharges and quality 

standards for surface waters;
• Comprehensive Environmental Response, Compensation, and 

Liability Act (Superfund or CERCLA) – remediation of historic dis-
posal sites;

• Dodd-Frank Wall Street Reform and Consumer Protection Act – 
requires disclosures associated with conflict minerals;

• Emergency Planning and Community Right-to-Know Act (EPCRA) 
– emergency planning and notification for hazardous and toxic 
chemicals;

• Endangered Species Act (ESA) – protection of endangered and threat-
ened species;

• Federal Insecticide, Fungicide and Rodenticide Act (FIFRA) – registra-
tion of and controls over pesticides;

• Hazardous Materials Transportation Act (HMTA) – regulation of haz-
ardous materials in transportation; 

• National Environmental Policy Act (NEPA) – requires federal agencies 
to consider environmental impacts of projects that could significantly 
impact the environment; 

• Oil Pollution Act – prevention of and responses to oil spills;
• Resource Conservation and Recovery Act (RCRA) – regulation of solid 

and hazardous waste management;
• Safe Drinking Water Act – establishes drinking water standards for tap 

water and rules for underground injection; and
• Toxic Substances Control Act (TSCA) – regulation of chemicals and 

products containing them.

Many states have enacted their own, sometimes more stringent and often 
overlapping, environmental regulatory programmes. Some states have 
also adopted groundwater protection schemes, additional recycling and 
extended producer responsibility requirements and state equivalents of 
NEPA.

2 Integrated pollution prevention and control

Is there a system of integrated control of pollution?

The US Environmental Protection Agency (EPA) administers most of the 
national environmental statutes and regulations, but there is no general 
system providing integrated pollution prevention and control. State and 
local authorities generally may impose additional requirements. Generally, 
the federal system is a delegated programme where states implement min-
imum federal standards, but can impose more stringent requirements. 

3 Soil pollution

What are the main characteristics of the rules applicable to soil 
pollution? 

Superfund’s remediation authorities extend to soil pollution. Most states 
have adopted similar laws, and have also adopted separate voluntary clean-
up and brownfields redevelopment programmes that address soil and 
other media. See question 10.

4 Regulation of waste 

What types of waste are regulated and how? 

The RCRA defines ‘solid waste’ as ‘any garbage, refuse, sludge […] and 
other discarded material [...]’, and under the RCRA ‘solid’ wastes include 
solid, liquid, semisolid or contained gaseous material. Solid wastes classi-
fied as ‘hazardous wastes’ include certain specifically listed wastes, wastes 
that fail generic characteristics of toxicity, reactivity, corrosivity or flam-
mability, certain mixtures of hazardous wastes and other solid wastes, and 
residues from treatment of hazardous waste, and media, eg, soil, debris, 
that contain hazardous waste. Many states have adopted additional provi-
sions that expand the list of wastes identified as hazardous in that state. 
Hazardous wastes are subject to a cradle-to-grave regulatory scheme, 
including detailed design and operating standards for treatment, storage 
and disposal facilities, which generally require state or federal permits. 

Recycled materials and recycling activities may be exempted from 
hazardous waste regulations, generally if specified conditions are met. 
Almost all hazardous wastes are subject to stringent treatment require-
ments (incineration, stabilisation) before they may go into a landfill. 
‘Universal’ wastes, including batteries, certain suspended or cancelled 
pesticides, light bulbs and lamps and mercury-containing equipment 
(some states have expanded this list) are subject to streamlined hazardous 
waste storage, labelling and transportation requirements. Municipal solid 
wastes and medical and infectious wastes are generally subject to state 
transportation and disposal requirements. Imports and exports of hazard-
ous wastes are controlled by the RCRA.

5 Regulation of air emissions

What are the main features of the rules governing air 
emissions? 

The CAA regulates air emissions from stationary and mobile sources. One 
of the main provisions of the CAA authorises EPA to establish National 
Ambient Air Quality Standards and to regulate emissions of hazardous air 
pollutants. Most facilities that produce air emissions are likely to be regu-
lated by the CAA and must comply with federal and state level require-
ments to meet or maintain the National Ambient Air Quality Standards; 
the latter are implemented through individual state implementation plans. 
Most new sources of air pollution must obtain pre-construction and operat-
ing permits and comply with equipment standards or emission limits that 
vary based on the type of facility and the type and amount of emissions. 
Thresholds for permitting and equipment standards are generally more 
stringent for facilities that emit hazardous air pollutants or that are located 
in areas with poor air quality. Many larger new sources and modifications 
to existing larger sources will trigger a New Source Review process that 
requires pre-construction permitting and best-available pollution con-
trol equipment, as well as emissions offsets in areas with poor air quality. 
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Larger sources also have to consider certain greenhouse gas emissions 
(GHGs) in the New Source Review process. Mobile sources such as vehi-
cles, aircraft, and non-road vehicles and engines, and the formulation and 
use of fuels, are highly regulated under a variety of standards. Light-duty 
vehicles (ie, passenger cars) and light-duty trucks are subject to tailpipe 
emission standards that address various air pollutants and GHGs; new 
GHG standards for medium and heavy-duty vehicles will take effect begin-
ning in 2021. In addition, the CAA authorises EPA to regulate fuels and fuel 
additives used in motor and non-road vehicles and engines if emissions 
from those products cause or contribute to air pollution that may reason-
ably be anticipated to endanger public health or welfare. In August 2016, 
EPA also finalised a finding that GHG emissions from certain classes of air-
craft endanger human health and welfare, which is a precursor to adopting 
GHG standards for aircraft.

At the time of writing, the US is in the midst of establishing a national 
regulatory programme under the CAA to control carbon emissions from 
power plants. In 2015, EPA issued the final Clean Power Plan (CPP), which 
imposes carbon dioxide (CO2) emissions requirements on the electric 
generating industry. The CPP is the most significant US action on climate 
change at the national level and, if successful, may serve as a model for 
additional EPA regulation in other industry sectors. The CPP establishes 
emissions performance rates for existing fossil fuel-fired power plants. 
The performance rates, calculated to reflect the Best System of Emission 
Reduction (BSER), are applied to each state’s unique energy mix to cal-
culate a state-specific goal. The performance rates were calculated using 
three ‘building blocks’: operational efficiency improvements; load-
shifting to lower-emitting plants; and increased use of renewable power. 
Because each state has a different mix of power generation infrastructure 
and energy programmes, targets vary significantly. States are required to 
develop plans to achieve their goal at either the individual power plant 
level, or on a state-wide basis.

Under the CPP, states were to submit their plans by September 2016, 
and, following EPA approval, begin implementing their plans in 2022, 
meet interim targets from 2023–2029, and achieve their final targets by 
2030. The CPP has been challenged in court in numerous lawsuits, now 
consolidated before the US Court of Appeals for the District of Columbia 
Circuit (DC Circuit). In February 2016, the US Supreme Court stayed the 
implementation of the CPP pending judicial review, though states may 
proceed to work on their individual state plans if they so choose. Briefing 
on the merits before the DC Circuit has concluded, with oral argument in 
September 2016. The DC Circuit’s decision will undoubtedly be appealed 
to the US Supreme Court, which is likely to issue a decision in late 2017 or 
early 2018. The outcome of the 2016 presidential election could alter the 
CPP; the composition of the Supreme Court may also affect the Court’s 
ruling on the legality of the CPP. In the face of significant litigation and 
political risk, the fate of the CPP and climate change regulation in the US 
remains uncertain. For further discussion of the CPP and related climate 
change issues, see the United States Climate Regulation chapter.

6 Protection of fresh water and seawater

How are fresh water and seawater, and their associated land, 
protected?

The objective of the CWA is to ensure that ‘Waters of the US’ are of a qual-
ity to be fishable and swimmable. ‘Waters of the US’ is defined as surface 
waters, including fresh water and marine waters, as well as jurisdictional 
wetlands. Industrial and municipal ‘discharges’ of wastewater and desig-
nated discharges of storm water to these waters that pass through a ‘point 
source’, and ‘discharges’ of fill material are subject to permitting. Permits 
must contain the more stringent of technology-based effluent limitations 
reflecting uniform national standards or effluent limitations designed to 
protect the water quality of the specific water body to which the discharge 
is made. Extraction of water for consumptive use is regulated under state 
law.

7 Protection of natural spaces and landscapes

What are the main features of the rules protecting natural 
spaces and landscapes? 

There are several categories of federal lands in the US, established for 
distinct primary purposes and governed by different federal agencies, 
including national parks, monuments and similar sites, natural resources 
or rangelands, national forests, national wildlife refuges, wild and scenic 

rivers, wilderness areas and military lands. The Department of the Interior 
manages most public lands, including 413 national parks, monuments, 
battlefields, military parks, historical parks, historic sites, lakeshores, sea-
shores, recreation areas, scenic rivers and trails, and the White House, 
approximately 331 million acres of public rangelands and the 1.7 billion 
acres of the Outer Continental Shelf. National parks and monuments are 
managed in accordance with the goals and standards set forth in the leg-
islation or regulation creating the specific site. Economic development of 
natural resources is prohibited in most national parks. Public rangelands 
are managed in accordance with land use plans reflecting principles of 
multiple use and sustained yield. Wilderness areas are roadless areas 
(within public lands) designated to be preserved in their natural condition, 
unaffected by human activities. The Department of Agriculture manages 
approximately 193 million acres of public land, including national forests. 
National forests must be administered for multiple uses, including timber 
production, outdoor recreation, grazing, watershed protection and wild-
life and fish conservation.Every state also has a system of protected areas 
within its boundaries that provide recreational opportunities and conser-
vation benefits, and local jurisdictions often own and maintain parks and 
playgrounds that protect small natural areas and open spaces.

8 Protection of flora and fauna species

What are the main features of the rules protecting flora and 
fauna species? 

The ESA protects listed endangered and threatened plants and animals 
and the habitats upon which they depend. The ESA requires each federal 
agency to ensure that any action it authorises, funds or carries out does 
not ‘adversely impact’ any listed species, or ‘destroy or adversely modify’ 
any critical habitat for that species. The ESA further prohibits anyone from 
‘taking’ a listed species and from engaging in commerce in listed animals 
or plants or parts thereof. ‘Taking’ is broadly defined to include killing, 
capturing or destroying habitat. Some states have enacted legislation to 
protect endangered and threatened plants and animals (in addition to the 
federal ESA list) within those states.

9 Noise, odours and vibrations

What are the main features of the rules governing noise, 
odours and vibrations? 

Noise, odours and vibrations are primarily regulated, if at all, at the state 
level, local level or both. Many states have noise pollution programmes, 
although regulatory requirements in this area vary widely. Federal noise 
regulations cover standards for transportation equipment, air and motor 
carriers, low noise emission products and construction equipment, and are 
enforced by EPA or other designated federal agencies. Workplace exposure 
to noise, odours and vibrations is regulated by the US Occupational Safety 
and Health Administration (OSHA). Under common law tort principles, 
private parties may bring nuisance actions for excessive noise, odours and 
vibrations.

10 Liability for damage to the environment

Is there a general regime on liability for environmental 
damage?

US law does not establish a single, general regime for environmental dam-
ages, but many of the statutes discussed herein contain provisions estab-
lishing liability for various types of environmental damage. Superfund 
is the federal statute that provides for the remediation of hazardous 
substances released into the environment. Potentially responsible par-
ties (PRPs) liable for remediation under Superfund include entities that 
arrange or arranged for the disposal of hazardous substances, transporters 
and current and former owners and operators of contaminated sites. These 
PRPs may be strictly and retroactively liable for investigation, evaluation 
and remedial action, which is generally selected by EPA in compliance 
with the National Contingency Plan. Superfund also provides that federal 
and state ‘trustees’ can recover from PRPs the costs associated with the 
injury to, destruction of or loss of natural resources. In addition, RCRA 
allows governmental agencies and private parties to seek injunctive relief 
for imminent and substantial endangerment to the environment. Private 
parties claiming injury to property from a defendant’s pollution or hazard-
ous activities may seek damages or relief in a tort action.
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11 Environmental taxes

Is there any type of environmental tax? 

Most taxes in the US that apply to products and processes having environ-
mental risks are levied at the state or local levels. Among the products and 
activities taxed by various states are waste disposal, chemicals, petroleum, 
tyres, air emissions, battery disposal, oil spill response, litter control and 
water quality.

There are few environmental taxes imposed at the federal level. Under 
the Oil Pollution Act of 1990, a trust fund established to clean up oil spills 
if the responsible party fails to do so is financed by a barrel tax collected 
from the oil industry on petroleum produced in or imported into the US. 
The Energy Policy Act of 2005 used several tax incentives to support policy 
goals, including support for alternative energy sources, and extended the 
tax on certain motor fuels to fund the Leaking Underground Storage Tank 
Trust Fund. There is a federal tax imposed on the use or importation of 
ozone-depleting chemicals. The abandoned mine land reclamation pro-
gramme under the Surface Mine Control and Reclamation Act is funded by 
a tax on current production of coal. 

Hazardous activities and substances 

12 Regulation of hazardous activities 

Are there specific rules governing hazardous activities? 

Generation, treatment, storage, disposal and management of hazardous 
wastes are regulated under the cradle-to-grave permit and regulatory man-
agement programme under RCRA. Transport and handling of hazardous 
materials are regulated by the Department of Transportation under the 
HMTA. OSHA sets general industry standards that cover a wide range of 
activities, as well as specific standards for the construction, maritime and 
agriculture industries, designed to reduce on-the-job injuries and to limit 
workers’ risks of developing occupational diseases. Workplace hazards 
are subject to extensive and specific regulations, including standards for 
process safety management of highly hazardous chemicals and employee 
exposure to various air contaminants, asbestos and other substances. 
There are licensing, training and certification requirements for certain 
OSHA-regulated activities. Also included among the OSHA standards are 
requirements that employers provide personal protective equipment and 
grant employees access to their medical records.

13 Regulation of hazardous products and substances

What are the main features of the rules governing hazardous 
products and substances?

All manufacturers (including importers), processors, distributors and users 
of chemical substances may be subject to TSCA reporting, record-keeping 
and other regulatory requirements. Manufacturing a non-exempt new 
chemical substance (not on the TSCA inventory) is prohibited unless and 
until EPA makes an affirmative finding either that a chemical is not likely 
to present an unreasonable risk, or that manufacture may begin subject to a 
compliance order imposing restrictions on the new chemical. Similar noti-
fication and review requirements apply to designated ‘significant new uses’ 
of around 2,800 chemicals. TSCA also gives EPA extensive authority to 
impose testing requirementsthrough issuance of an order or through rule 
making. See ‘Update and trends’ regarding the 2016 TSCA Amendments.

The Consumer Product Safety Improvement Act of 2008, imple-
mented by the Consumer Product Safety Commission, imposes limita-
tions on the levels of lead, phthalates and certain chemicals allowed in 
children’s products. The Consumer Product Safety Commission also 
administers the Federal Hazardous Substances Act, which requires precau-
tionary labelling to alert consumers to the potential hazards that certain 
products present. The Federal Trade Commission has established ‘Green 
Guides’ for environmental marketing claims. There are a number of addi-
tional requirements imposed by states that regulate and restrict the sale of 
certain products that contain specified hazardous substances.

14 Industrial accidents

What are the regulatory requirements regarding the prevention 
of industrial accidents?

Under the ‘general duty’ clause of the Occupational Safety and Health 
Act of 1970, each employer is required to provide to employees a place of 
employment free from recognised hazards. The OSHA has promulgated 

numerous specific standards for industrial processes, establishing spe-
cific workplace practices as well as imposing training requirements. For 
instance, OSHA’s process safety management standard addresses haz-
ards from the use of highly hazardous chemicals, and its hazardous waste 
operations and emergency response standard requires training and control 
measures for clean-up operations.

EPCRA imposes requirements on facilities to report chemical storage 
and release information, and also requires state and local governments 
to undertake emergency planning activities. In addition, under the CAA, 
facilities that produce, handle, process, distribute or store certain chemi-
cals must prepare and submit to EPA a Risk Management Plan. Certain 
facilities are also required to prepare, develop and implement oil spill pre-
vention, control and countermeasure plans.

Environmental aspects in transactions and public procurement

15 Environmental aspects in M&A transactions

What are the main environmental aspects to consider in M&A 
transactions?

The three main areas of environmental concern in M&A transactions 
are: regulatory compliance; potential costs associated with onsite reme-
diation at the target’s facilities; and potential liabilities associated with 
the current and historic generation and offsite disposal of wastes from the 
target’s operations. The second and third categories are of particular con-
cern because liability under Superfund and some state statutes for onsite 
remediation and for historic offsite disposal is strict (meaning regardless of 
fault) and retroactive. Additionally, continuation of regulatory non-com-
pliance or a failure to address environmental conditions posing a danger to 
human health and welfare can result in criminal liability.

A purchaser of shares acquires the corporate target with all of its assets 
and liabilities, including the environmental liabilities identified above. A 
purchaser of assets may be able to acquire the assets free of environmen-
tal liabilities arising from pre-closing regulatory non-compliance by the 
target and from historic offsite disposal. However, asset purchasers have 
been held responsible by various courts for these types of environmental 
liabilities under several theories. Moreover, if the purchaser acquires con-
taminated real property as part of the assets, under Superfund and many 
analogous state statutes the purchaser becomes liable for such contamina-
tion simply by becoming the owner of the property. 

16 Environmental aspects in other transactions

What are the main environmental aspects to consider in other 
transactions?

The three areas of environmental concern identified in question 15 are 
equally important in other transactions. The scope of many environmen-
tal laws has been interpreted quite broadly to impose liability on entities 
beyond the actual owner of a facility or business. For instance, lenders have 
been held liable in some circumstances for their borrower’s environmen-
tal liabilities (although there are some defences and ‘safe harbours’ avail-
able for lenders). An entity acquiring contaminated real property (whether 
through a purchase, foreclosure or corporate restructuring) will be liable 
for the remediation of such contamination, even if the acquirer had noth-
ing to do with the cause. The acquirer may have contractual indemnity or 
statutory rights of contribution from one or more prior owners, but gov-
ernment enforcement authorities can choose to seek recourse against only 
the current owner. Transactions involving entities in bankruptcy present 
unique environmental issues. Environmental claims that ‘continue’ after 
a transaction or even after an entity emerges from bankruptcy, such as 
obligations to correct ongoing non-compliance and to remediate contami-
nated property, are not discharged as a result of the bankruptcy.

17 Environmental aspects in public procurement 

Is environmental protection taken into consideration by public 
procurement regulations?

National regulations require the US government to take into account cer-
tain environmentally preferable products in the procurement process. 
Some state and local governments also have procurement policies that 
favour environmentally preferable products. Moreover, certain viola-
tions of environmental laws may result in a company being suspended or 
debarred from doing business with the US government. State and local 
governments have similar suspension or debarment authority.
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Environmental assessment

18 Activities subject to environmental assessment 

Which types of activities are subject to environmental 
assessment? 

Under NEPA, federal agencies must evaluate the potential environmental 
and socio-economic impacts of all of their own actions and programmes. 
In addition, federal agencies must evaluate the potential impacts of pri-
vate actions that require federal approval or permitting or that may be 
supported by federal funding. NEPA covers a broad spectrum of federal 
actions and is not restricted in any way to purely industrial activities. In 
fact, many major NEPA documents address the federal government’s 
natural resource management decisions involving both conservation and 
resource development. A number of states have comparable laws for envi-
ronmental impact assessments, although the requirements of these laws 
vary significantly.

19 Environmental assessment process

What are the main steps of the environmental assessment 
process? 

NEPA requires a formal environmental impact statement before the initia-
tion of a proposed major federal action ‘significantly affecting the quality of 
the human environment’. The environmental impact statement includes a 
general notice of intent with regard to the proposed action, and identifies 
resources or values that would be adversely affected, alternatives and miti-
gation measures. Initially, a detailed draft impact analysis is prepared and 
public comments are solicited and considered. A final impact statement 
is then prepared, that responds to public comments and refines or modi-
fies the proposed action, as appropriate. The adequacy of the final impact 
statement may be challenged; such judicial challenges can delay proposed 
projects for years and even effectively terminate them.

The preparation of a less formal environmental assessment is required 
for minor federal actions. This process involves public comments and par-
ticipation in various degrees depending on the agency’s standards and 
practices. 

Regulatory authorities

20 Regulatory authorities

Which authorities are responsible for the environment and 
what is the scope of each regulator’s authority?

EPA is the lead federal agency for implementing most of the national 
environmental statutes. Separate air emission, water discharge and, in 
some cases, hazardous waste treatment, storage and disposal permits are 
required for many industrial operations, with most permits issued by states 
pursuant to authority delegated by EPA. The Department of the Interior 
and the Forest Service implement a variety of laws addressing environmen-
tal review, wildlife and cultural and historic resources. The US Department 
of Justice is responsible for litigating cases arising under federal laws relat-
ing to the protection of the environment and natural resources. Each state 
has at least one agency with responsibility for administering environmen-
tal laws and enforcement. As a general rule, there is overlapping author-
ity, and administration and enforcement of environmental laws are shared 
between federal and state agencies. States generally take the lead under 
the CAA, CWA, and RCRA on inspections and enforcement, with EPA 
retaining significant ‘overfiling’ enforcement authority with regard to vio-
lations of these statutes at individual facilities. In other areas (eg, TSCA, 
FIFRA, EPCRA), EPA generally takes the lead on enforcement.

21 Investigation

What are the typical steps in an investigation? 

Although state and federal environmental agencies routinely conduct 
inspections of regulated facilities, comprehensive governmental investi-
gations are not usually initiated as a result of most regulatory compliance 
issues. Many compliance issues, whether self-disclosed or identified as a 
result of an agency inspection, are resolved informally. If agency inspectors 
identify non-compliance through review of a regulated facility’s records 
or an onsite inspection, under most circumstances agency personnel will 
initially discuss the alleged violations with facility personnel. If a regula-
tory agency initiates a comprehensive or even a limited investigation, it 

will typically make a site inspection, undertake testing, sampling or similar 
activities, conduct interviews of facility personnel and prepare a written 
report and notice of violation identifying the practices or events constitut-
ing alleged non-compliance. The facility is entitled to obtain split samples 
of materials removed by the agency for testing, to retain copies of records 
requested by the agency and to be represented by counsel throughout the 
investigation. 

Environmental agencies also have the power to initiate criminal inves-
tigations, which are generally brought when ‘serious’ environmental viola-
tions (which pose actual environmental harm or substantial risks of harm) 
and are committed ‘knowingly’ or ‘intentionally’. These criminal charges 
can be brought against the company, culpable or responsible individuals, 
or both. If criminal charges are brought against individuals in the federal 
system, the risks of an active prison sentence are real. With regard to com-
panies, apart from substantial fines, the biggest adverse impact can arise 
from suspension or debarment from public contracting, which can also 
spill over into contractual bars imposed by the compliance requirements 
of larger corporations, which prohibit them from using vendors with cor-
porate criminal records.

22 Administrative decisions

What is the procedure for making administrative decisions? 

Most administrative decision-making processes are open and allow for 
participation by interested parties and the general public. The procedural 
aspects of administrative decision-making vary based on a number of 
factors, including the agency involved (eg, federal or state), the type of 
decision (eg, individual permit or variance, enforcement) and the environ-
mental statute under which the decision is made. Some administrative pro-
cesses are quite formal, under which an administrative law judge makes a 
decision after a hearing with formal statements, witnesses testifying under 
oath and cross-examination. Others are more informal and include writ-
ten submissions (after notice) and a final decision based solely on the writ-
ten submissions. Although procedures vary, the parties typically may use 
any type of evidence they deem relevant in administrative proceedings. 
In many cases, the parties may submit confidential business information 
under seal to prevent its release to the public, although the submitting 
party may be required to substantiate the claim of confidentiality. 

23 Sanctions and remedies

What are the sanctions and remedies that may be imposed by 
the regulator for violations? 

Federal and state environmental statutes authorise a range of civil and 
criminal penalties for violations, as well as injunctive relief. Penalties are 
often calculated on a per day, per violation basis. Federal and state agencies 
also can pursue injunctive relief to require the abatement of the violation 
or environmental harm, such as by requiring the installation of pollution 
control equipment, the cessation of an activity alleged to be in violation of 
law and even the shutdown of a facility. As previously noted, the sanctions 
imposed upon criminal defendants can be severe, and depending upon the 
facts of each case, can involve active prison sentences (for individuals) and 
substantial fines and collateral business consequences for companies.

Apart from the substantive violations of the various environmental 
laws and regulations, the government can also bring enforcement actions 
for ‘process’ violations or crimes, which involve efforts to lie or mislead 
regulators or obstruct government investigations. 

24 Appeal of regulators’ decisions

To what extent may decisions of the regulators be appealed, 
and to whom? 

There are appeal mechanisms for virtually all formal administrative deci-
sions from environmental agencies at the federal and state level. The 
appeal procedures and the entity to which the appeal is made differ by 
agency, type of decision and the environmental statute under which the 
decision was made. Appeals can be based on factual findings and legal 
conclusions and can also challenge the extent of the remedy imposed by 
the decision-maker. In most cases, a party may appeal the final agency 
decision (meaning the decision made at the highest administrative level) 
to a court. As a general rule, courts will allow an agency deference in its 
decision-making, particularly with regard to factual findings.
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Judicial proceedings

25 Judicial proceedings

Are environmental law proceedings in court civil, criminal or 
both? 

Federal and state environmental statutes generally provide that violations 
will give rise to administrative or civil enforcement. In addition, these stat-
utes often provide that a party may be prosecuted in a criminal case if that 
party has committed a knowing violation of the law or a permit (or in some 
cases, even a negligent violation). Civil regulators and criminal prosecu-
tors have substantial discretion about whether and which charges to bring 
in response to environmental violations. In general, in the US, the gov-
ernment will follow a pattern of proportional enforcement, where minor 
offences are handled with administrative or civil fines, and criminal pros-
ecution will be reserved for more serious and knowing violations. Since 
the consequences associated with criminal charges are more severe, US 
law imposes a higher burden of proof for crimes (eg, ‘beyond a reasonable 
doubt’) as opposed to civil violations (eg, ‘preponderance of the evidence’ 
or ‘more probable than not’).

26 Powers of courts

What are the powers of courts in relation to infringements of 
environmental law? 

In civil cases brought by governmental entities to enforce environmental 
laws, courts are generally authorised to require violators of environmental 
legal requirements to pay penalties and to undertake injunctive relief to 
abate the violation or address the environmental impacts of the violation. 
In a criminal case, individual defendants who plead guilty or are convicted 
at trial can generally be ordered to pay a fine and to serve time in prison. 
Depending upon the facts of each case, the fine amount and prison sen-
tence can be substantial. The primary factors that the US courts consider 
in imposing such a sentence include: the level of harm or danger imposed; 
the degree of the violations; the duration of the violations; and whether the 
violations required a substantial clean-up, etc.

27 Civil claims

Are civil claims allowed regarding infringements of 
environmental law?

Certain environmental statutes (eg, CAA, CWA and RCRA) contain ‘citi-
zen suit’ provisions authorising non-governmental entities to sue third 
parties for injunctive relief for violations. A private party claiming injury 
from hazardous activities also may seek damages or injunctive relief in a 
tort action. No contractual relationship among the private parties is neces-
sary, but contracts can create obligations for compliance with environmen-
tal laws.

28 Defences and indemnities

What defences or indemnities are available? 

Under most federal and state environmental statutes, statutes of limita-
tions (five years is common) apply to limit the time period for bringing 
claims of violations of environmental laws. Given the highly specific and 
complex nature of environmental statutes and regulations, most defences 
focus on issues of statutory or regulatory interpretation. Factual defences 
are also available. A liable party could have indemnity rights against other 
parties or be a party to contracts with other parties under which the violator 
in turn may seek recovery, but such indemnities do not shield the violator 
from liability to the government. In Superfund litigation, in which multi-
ple parties can be liable, courts have generally held that liability is strict 
and joint and several, (subject to potential ‘divisibility’ defences). Further, 
liability under Superfund in most instances is not based on a violation of 
law, and the statute is applied retroactively to impose liability for historic 
waste disposal that often occurred many years in the past.

In criminal cases, there are also additional defences, including lack of 
knowledge; failure of the government to prove any of the elements of the 
crime ‘beyond a reasonable doubt;’ and other constitutional arguments 
unique to the criminal arena (such as due to a ‘lack of fair notice’ or ‘void 
for vagueness’). 

Update and trends

TSCA 2016 Amendments
On 22 June 2016, President Obama signed into law the Frank R. 
Lautenberg Chemical Safety for the 21st Century Act, H.R. 2576 (the 
TSCA Amendments), which overhauls the Toxic Substances Control 
Act for the first time in 40 years (the TSCA Amendments). The TSCA 
Amendments give EPA new authority to prioritise, evaluate and regulate 
chemicals as appropriate. 

The key changes direct EPA to prioritise chemicals for in-depth 
review; to conduct risk evaluations of high-priority chemicals; and to 
regulate those chemicals found to present an unreasonable risk under 
the conditions of use. The amendments also give EPA authority to 
require testing by manufacturers and processors by order rather than 
only through rulemaking, which may increase testing requirements. For 
new chemicals (those not on the TSCA Inventory), EPA must now make 
affirmative findings such as that a chemical is or is not likely to present 
an unreasonable risk under the new conditions of use, with an order 
to follow if the ‘likely to present’finding is made. Manufacturers must 
report to EPA on the chemicals they manufactured in the past 10 years 
so that EPA may compile an ‘active substances’ list. Confidentiality 
claims must be substantiated. Limited pre-emption of state restrictions 
on chemicals may occur based on EPA actions. 

The amendments have no effective date, meaning that the new 
provisions take effect immediately, with no waiting period for EPA. 
Under the TSCA Amendments, the earliest deadline is 90 days after 
enactment, by which time EPA must adopt a list of mercury compounds 
that are prohibited from export. Within six months of enactment, EPA 
must ensure that it is conducting risk evaluations on 10 chemicals 
identified in the 2014 update to its TSCA Work Plan list of chemicals. 

By April 2017, EPA must publish an inventory of mercury supply, 
use, and trade in the United States. Within one year of enactment, 
EPA must establish a risk-based screening process and criteria for 
designating chemicals as high or low-priority substances, and establish 
the process by which it will conduct risk evaluations for high-priority 
substances. By the same date, EPA must develop guidance to help 

manufacturers conduct and submit draft risk evaluations for EPA’s 
consideration. 

Also within one year of enactment, EPA must also promulgate a 
final rule setting the procedures for the reset of the TSCA Chemical 
Substances Inventory. In addition, EPA must establish a new ‘Science 
Advisory Committee on Chemicals.’

Within two years of enactment, EPA must develop any policies, 
procedures and guidance that it determines are necessary to carry out 
the legislation. By this date, EPA must also develop a strategic plan 
to promote the development and implementation of alternative test 
methods to reduce, refine or replace vertebrate animal testing and 
provide information of equivalent or better quality and relevance.

In addition, EPA must consult with parties that are potentially the 
subject of fee payments to be collected to recover a portion of the cost 
of implementing the TSCA Amendments. EPA must also set priorities, 
conduct risk evaluations and potentially establish restrictions by 
rulemaking, in compliance with statutory deadlines. EPA will also have 
to adopt new approaches with regard to its review of pre-manufacture 
notices (PMNs) and significant review notices (SNURs). 

Recent trends in corporate compliance and self-governance
Over the past 20 years, more and more companies are going beyond 
the traditional reactive ‘command and control’ regime, by taking a 
more proactive approach to environmental law by setting up ‘effective’ 
internal compliance programmes that are designed to prevent, detect, 
respond and correct environmental violations. This effort has been 
motivated by a desire to avoid the increasing liabilities and risks, as 
well as to add value to corporate operations and reputations. These 
trends are consistent with other non-statutory initiatives such as 
‘corporate social responsibility,’ and ‘environmental sustainability.’ By 
earning a good corporate reputation, this type of self-governance and 
transparency have helped companies to favourably influence regulators 
and prosecutors to avoid aggressive enforcement, as well as to increase 
their respective market shares. 
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29 Directors’ or officers’ defences

Are there specific defences in the case of directors’ or officers’ 
liability? 

Routine environmental violations do not, as a general rule, give rise to 
claims of officer and director liability. However, there are various legal 
theories under which corporate officers and directors can be held person-
ally liable under environmental and other public health laws. For instance, 
they can be pursued civilly if the corporate veil can be pierced or if they 
personally participated in the company’s improper activity. Civil liability 
also may be imposed if a corporate officer exercised substantial control and 
supervision over a project that resulted in an environmental problem, even 
if there was no personal participation in the specific improper action. While 
US law does not permit convictions based merely upon an executive’s cor-
porate position or job title, federal prosecutors are permitted to rely upon 
a variety of surrogates for proof of actual knowledge. Accordingly, corpo-
rate officers, directors and employees can be pursued criminally if they are 
personally aware of, or involved in, the commission of a crime; if they aid 
and abet a crime; if they are ‘wilfully blind’ or fail to prevent the commis-
sion of a crime by others within the corporation by neglecting to control or 
supervise the conduct of those subject to their control; or fail to implement 
measures that will ensure violations do not occur. Some federal environ-
mental statutes, including the CAA, specifically state that an ‘operator’ 
or ‘responsible corporate officer’ can include ‘any person who is senior 
management personnel or a corporate officer’. In addition, a number of 
reports submitted to EPA and state agencies are required to include formal 
certifications (under oath) with regard to the accuracy of the information 
contained therein, and these certification requirements have provided the 
basis for claims against corporate officers.

30 Appeal process

What is the appeal process from trials? 

In the federal courts, a judgment from a trial-level federal district court is 
directly appealable to one of 12 federal circuit courts of appeals. From a 
circuit court of appeals, a party may petition the US Supreme Court to hear 
an appeal, but the Supreme Court’s jurisdiction is discretionary.

Each of the 50 states has its own court system, but generally there is a 
right of review from the trial level to an intermediate appellate court and 
then to the state’s highest court. In many states, the highest court’s juris-
diction is discretionary. State court systems vary as to the possible levels 
of appeal, but there are typically two or three levels of appellate courts 
(although the jurisdiction of some courts of appeal may be discretionary). 

International treaties and institutions

31 International treaties

Is your country a contracting state to any international 
environmental treaties, or similar agreements? 

The US is a party to many international environmental agreements, 
including various bilateral agreements (eg, the US–Canada Air Quality 
Agreement), regional agreements (eg, the North American Agreement 
on Environmental Cooperation between the United States, Canada and 
Mexico, the UNECE Convention on Long-Range Transboundary Air 
Pollution and several of its protocols, including the 1998 Protocol on Heavy 
Metals) and global multilateral environmental agreements (eg, the 1972 
Convention on the Prevention of Marine Pollution by Dumping of Wastes 
and Other Matter, the 1973 CITES Treaty, and the 1987 Montreal Protocol 
on Substances that Deplete the Ozone Layer). Notably, in September 
2016, the US ratified the Paris Agreement on climate change as an execu-
tive agreement. The Paris Agreement will enter into force after at least 55 
Parties to the UN Framework Convention on Climate Change account-
ing for at least an estimated 55 per cent of the total global GHG emissions 
have deposited their instruments of ratification. The US State Department 
maintains a complete list of international agreements to which the US is a 
party (www.state.gov/s/l/treaty/tif/index.htm).

The US is not a party to several significant multilateral environmental 
agreements, generally for lack of certain domestic authority for which new 
legislation would be required before the US could join. Treaties in this cat-
egory include the 1989 Basel Convention on the Control of Transboundary 
Movements of Hazardous Wastes and Their Disposal, the 1998 Rotterdam 
Convention on the Prior Informed Consent Procedure for Certain 
Hazardous Chemicals and Pesticides in International Trade and the 2001 
Stockholm Convention on Persistent Organic Pollutants. 

32 International treaties and regulatory policy

To what extent is regulatory policy affected by these treaties?

With few exceptions, treaties are generally not given direct effect in 
US law. The US has generally implemented its treaty obligations under 
multinational environmental agreements through national statutes and 
regulations. In some cases, this domestic authority has predated the US 
international obligations and US law and policy make no direct reference 
to treaties. In other cases, however, the US has enacted new legislation 
expressly to satisfy international obligations, and US policy under such 
laws is closely keyed to the developments under international agreements 
(eg, regulatory policy on ozone depleting substances and the Montreal 
Protocol). As a general matter, federal agencies that are responsible for 
developing, implementing and enforcing US environmental regulatory 
policy are conscious of US obligations under international agreements, 
as well as of developments under agreements to which the US is not yet 
a party.
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Introduction and overview
Per Hemmer, Johan Weihe and Rania Kassis
Bech-Bruun

The melting glacier and climate change
Sermeq Kujalleq, also called Ilulissat Glacier or Jakobshavn Isbræ, lies near 
the town of Ilulissat in West Greenland. It is one of the largest and fastest-
moving glaciers in the world. It ‘calves’ more ice than any other glacier out-
side Antarctica and produces approximately 10 per cent of all calved ice and 
icebergs from the Greenland Ice Sheet (Inland Ice). It drains approximately 
6.5 per cent of the Greenland Ice Sheet, corresponding to 110,000 km2.

Sermeq Kujalleq is melting and shrinking at a great and increasing 
rate. It is seen by some, particularly laypersons, as one of the most visible 
and striking examples of climate change and has become a symbol of cli-
mate change and the pressing need to reduce its causes and alleviate its 
consequences.

In 2009, the then Danish Minister for Climate and Energy, Connie 
Hedegaard (who was the EU Commissioner for Climate Action from  2009–
2014) and many other representatives of governments visited Sermeq 
Kujalleq and Ilulissat to discuss climate change and possible actions to be 
taken to mitigate its causes and adapt to its impact.

IPCC report on climate change
The Intergovernmental Panel on Climate Change (IPCC) is the lead-
ing body for the assessment of climate change. It was established by the 
United Nations Environment Programme and the World Meteorological 
Organization to provide the world with clear scientific assessments and 
reports on the current state of climate change and its potential environmen-
tal and socio-economic consequences.

The IPCC is a scientific body. It reviews and assesses the most recent 
scientific, technical and socio-economic information produced worldwide 
relevant to the understanding of climate change. Thousands of scientists 
from all parts of the world contribute to the work of the IPCC.

On 30 August 2010, the IPCC welcomed the findings of an independ-
ent review of its processes and procedures by the InterAcademy Council, 
which is a respected 18-member umbrella group for various national acad-
emies of science from countries around the world.

The review lasted nearly four months and examined every aspect of 
how the IPCC’s periodic climate science assessments are prepared, includ-
ing the use of non-peer-reviewed literature and the reflection of diverse 
viewpoints. The review also examined institutional aspects, including 
management functions, as well as the panel’s procedures for communicat-
ing its findings to the public. The review report contains numerous recom-
mendations on how to further improve and strengthen the policies and 
procedures of the IPCC.

In June 2010, the selection of more than 800 climate scientists to work 
on the IPCC’s Fifth Assessment Report (AR5) was announced.

In May 2011, the IPCC released a Special Report on Renewable Energy 
Sources and Climate Change Mitigation. This report was to feed into the 
broader work of the IPCC during the preparation of the Fifth Assessment 
Report.

In June 2012, the IPCC released another Special Report on Managing 
the Risks of Extreme Events and Disasters to Advance Climate Change 
Adaptation. The report assesses the scientific literature on issues regarding 
the relationship between climate change and extreme weather and climate 
events, as well as the implications of these events for society and sustain-
able development. The assessment includes options for managing the risks 
posed by impacts and disasters.

The IPCC has released five assessment reports, in 1990, 1995, 2001, 
2007 and 2013.

AR5 was released in four parts between September 2013 and November 
2014. The three Working Group Reports (WG I, II and III) were released 
between September 2013 and April 2014 and the AR5 Synthesis Report was 
released in November 2014.

The IPCC is currently in its Sixth Assessment cycle. During this cycle, 
the panel will produce three Special Reports, a Methodology Report on 
national greenhouse gas inventories and the Sixth Assessment Report.

Climate Change 2013: The Physical Science Basis (Working Group 
Report I), contains in its Summary for Policymakers evidence of climate 
change. Some of the most important are as follows:

Observed changes in the climate system

Warming of the climate system is unequivocal, and since the 1950s, 
many of the observed changes are unprecedented over decades to mil-
lennia. The atmosphere and ocean have warmed, the amounts of snow 
and ice have diminished, sea level has risen, and the concentrations of 
greenhouse gases have increased.

Detection and attribution of climate change

Human influence has been detected in warming of the atmosphere and 
the ocean, in changes in the global water cycle, in reductions in snow 
and ice, in global mean sea level rise and in changes in some climate 
extremes … This evidence for human influence has grown since AR4. It 
is extremely likely that human influence has been the dominant cause 
of the observed warming since the mid-20th century.

The International Energy Agency’s World Energy Outlook 2015
The International Energy Agency’s World Energy Outlook 2015 was 
released on 10 November 2015.

The World Energy Outlook 2015 report assesses the threats and oppor-
tunities facing the global energy system based on analysis of energy and 
climate trends. Since the last report, the oil market experienced a huge 
decline in oil prices, which led to a broad debate on how and when the oil 
market would rebalance. The report examines the implications for markets, 
investments, policies and emissions if the oil prices stay low for longer. The 
World Energy Outlook also takes into account efficiency measures, noting 
that the potential for energy savings based on efficiency measures is far 
from exhausted. Finally, the World Energy Outlook examines the current 
changes in India, as the country develops and the demand for energy rises. 
The report assesses the multiple changes and opportunities facing India as 
it develops the resources and infrastructure to meet demands in the energy 
sector. Some of the main conclusions of the World Energy Outlook 2015 
relating to climate change are:

that the framework for climate action agreed at COP21 needs to pro-
vide a procedure which will secure progressively stronger climate com-
mitments over time if the world is to keep to an emissions trajectory 
consistent with the 2 °C goal. A clear and credible vision of long-term 
decarbonisation is vital to provide the right signals for investment and 
to allow a low-carbon, high-efficiency energy sector to be at the core of 
international efforts to combat climate change. 

Low prices bring gains to consumers, but can also sow the seeds of 
future risks to energy security: no room for complacency.
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India’s energy needs are huge: there is a strong shared interest to 
support India’s push for clean & efficient technologies.

China’s transition to a more diversified & much less energy-inten-
sive model for growth re-shapes energy markets.

The energy transition is underway, but needs a strong signal from 
Paris: governments must ring-fence policies against market swings.

With looming energy security & environmental challenges, inter-
national cooperation on energy has never been more vital.

The International Energy Agency’s World Energy Outlook 2016 is to be 
released on 16 November 2016.

World Energy Outlook Special Report 2016: Energy and Air 
Pollution
The International Energy Agency’s World Energy Outlook Special Report 
2016: Energy and Air Pollution was released on 27 June 2016, providing 
a detailed global outlook for energy and air pollution, as well as detailed 
profiles of key countries and regions. The report concludes that air pol-
lution is a major public health crisis that is directly linked to around  
6.5 million premature deaths around the world. Energy production and 
use are the single most important man-made source of air pollution. Even 
though solutions are well known, the report concludes that the problem is 
far from being solved. The International Energy Agency, therefore, pro-
poses a ‘Clean Air Scenario’, based on existing technologies and policies, as 
a path to improving the world’s air quality. 

UN Climate Change Conference in Copenhagen in December 
2009 and the Copenhagen Accord
In December 2009, the 15th session of the Conference of the Parties to the 
UNFCCC (COP 15) and the fifth session of the Conference of the Parties 
Serving as Meeting of the Parties to the Kyoto Protocol (COP-MOP 5) was 
held in Copenhagen, Denmark.

Extensive preparations had been under way prior to the COP to 
attempt to ensure a legally binding agreement. These comprehensive pro-
cesses included the establishment of the Ad Hoc Working Group on Further 
Commitments for Annex I Parties under the Kyoto Protocol (AWG-KP) and 
the Ad Hoc Working Group on Long-term Cooperative Action under the 
Convention (AWG-LCA). The purpose of the AWG-LCA is to ensure full 
effective and sustainable implementation of the United Nations Framework 
Convention on Climate Change (UNFCCC).

The UN Climate Conference in Copenhagen in 2009 did not deliver 
the results expected or at least hoped for: legally binding agreements on 
emission reduction and limitation targets, and activities for all parties 
under the UNFCCC and for developed parties under the Kyoto Protocol.

During the high-level segment of the conference, informal negotia-
tions took place in a group of major economy states and representatives 
of regional groups. On the last night of the conference, these negotiations 
resulted in a political agreement entitled the ‘Copenhagen Accord’. It was 
not based on the texts developed by the ad hoc working groups on future 
commitments and cooperative actions under the UNFCCC and the Kyoto 
Protocol.

After lengthy and intensive discussion at the closing plenary session 
of the COP, most parties agreed to adopt a decision (Decision 2/CP15) stat-
ing that the COP ‘takes note of the Copenhagen Accord of 18 December 
2009’. The accord was attached to the decision as an unofficial document. 
Parties further agreed to establish a procedure whereby states supporting 
the Copenhagen Accord could accede to it.

As some of the main elements, the states (parties) agreeing on the 
Copenhagen Accord:
• recognised the scientific view that the increase in global temperature 

should be below 2°C to combat climate change;
• recognised that deep cuts in global emissions are required according to 

science;
• agreed that developed countries (Annex I parties) will commit to econ-

omy-wide emissions targets for 2020, to be submitted to the UNFCCC 
secretariat by 31 January 2010, and agree that these parties to the Kyoto 
Protocol will strengthen their existing targets;

• agreed that developing countries (non-Annex I parties) will imple-
ment mitigation actions – nationally appropriate mitigation actions 
(NAMA) – to slow the rise in their carbon emissions and that informa-
tion on the NAMA was to be submitted to the UNFCCC secretariat by  
31 January 2010;

• agreed that least developed countries and small island developing 
states may undertake actions voluntarily and on the basis of interna-
tional support;

• recognised the crucial role of reducing emission from deforestation 
and forest degradation (REDD), the need to enhance removals of GHG 
emission by forests and the need to establish a mechanism (including 
REDD-plus) to enable the mobilisation of financial resources from 
developed countries to help achieve this; and

• agreed to establish a Copenhagen Green Climate Fund, as an oper-
ating entity of the financial mechanism, to support projects, pro-
grammes, policies and other activities in developing countries related 
to mitigation.

The chapeau of the Copenhagen Accord lists 114 parties to the UNFCCC as 
having agreed on the accord.

A list of parties and copies of all submissions from developed and 
developing countries are available at the UNFCCC website (www.unfccc.
int).

UN Climate Change Conference in Cancun in November–
December 2010
The United Nations Climate Change Conference was held in Cancun, 
Mexico from 29 November to 10 December 2010. The conference was the 
16th session of the Conference of the Parties to the UNFCCC (COP 16) and 
the sixth session of the Conference of the Parties serving as the Meeting of 
the Parties to the Kyoto Protocol (CMP 6).

The COP 16 and CMP 6 were held in conjunction with, inter alia, the 
15th session of the Ad Hoc Working Group on Further Commitments for 
Annex I Parties under the Kyoto Protocol (AWG-KP15) and the 13th session 
of the Ad Hoc Working Group on Long-term Cooperative Action under the 
Convention (AWG-LCA13).

Following COP 15 in Copenhagen in 2009, which resulted in the non-
binding Copenhagen Accord, the international expectations for the COP 
16 in Cancun were reduced. However, the parties succeeded in reaching 
the ‘Cancun Agreements’, which were signed by all nations except Bolivia.

The main objectives of the Cancun Agreements are to:
• establish clear objectives for reducing human-generated GHG emis-

sions over time to keep the global average temperature rise below 2°C;
• encourage the participation of all countries in reducing these emis-

sions, in accordance with each country’s different responsibilities and 
capabilities to do so;

• ensure the international transparency of the actions that are taken by 
countries and ensure that global progress towards the long-term goal is 
reviewed in a timely way;

• mobilise the development and transfer of clean technology to boost 
efforts to address climate change, getting it to the right place at the 
right time and for the best effect;

• protect the world’s forests, which are a major repository of carbon; and
• establish effective institutions and systems, which will ensure these 

objectives are implemented successfully.

UN Climate Change Conference in Durban in November–
December 2011
The UN Climate Change Conference was held in Durban, South Africa, 
from 28 November to 9 December 2011. The conference was the 17th ses-
sion of the Conference of the Parties to the UNFCCC (COP 17) and the sev-
enth session of the Conference of the Parties serving as the Meeting of the 
Parties to the Kyoto Protocol (CMP7). The COP 17 and CMP7 were held in 
conjunction with, inter alia, the 16th session of the Ad Hoc Working Group 
on Further Commitments for Annex I Parties under the Kyoto Protocol 
(AWG-KP16) and the 14th session of the Ad Hoc Working Group on Long-
term Cooperative Action under the Convention (AWG-LCA14).

An important objective of the Durban negotiations was to agree on 
what would happen post-2012. The parties reached an agreement, now 
known as the Durban Platform, that extended the Kyoto Protocol from 1 
January 2013. The second commitment period lasts until 2020. The agree-
ment to extend the Kyoto Protocol was an accomplishment that avoided a 
gap between the phases of the Protocol. Canada, Japan and Russia did not, 
however, sign up for new targets, while the USA has never ratified the Kyoto 
Protocol. Thus, countries responsible for 85 per cent of emissions are not 
bound by the new targets to cut emissions pursuant to the Kyoto Protocol.

The Durban Platform also includes provisions for the establishment 
of a subsidiary body under the Convention, to be known as the Ad Hoc 
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Working Group on the Durban Platform for Enhanced Action. The working 
group’s task is to develop a ‘protocol, another legal instrument or an agreed 
outcome with legal force under the Convention applicable to all parties’. 
The instrument will be a new international agreement with legal force, to 
reduce greenhouse gas (GHG) emissions. The process of the working group 
should, inter alia, be based on the IPCC’s Fifth Assessment Report. The 
provisions of the instrument are subject to negotiations until 2015, so it can 
be adopted at the COP 21. The new legal instrument is to come into effect 
and be implemented by 2020.

UN Climate Change Conference in Doha in November–December 
2012
The UN Climate Change Conference was held in Doha, Qatar, from  
26 November to 7 December 2012. The conference was the 18th session of 
the Conference of the Parties to the UNFCCC (COP 18) and the eighth ses-
sion of the Conference of the Parties serving as the Meeting of the Parties 
to the Kyoto Protocol (CMP8). The COP 18 and CMP8 were held in con-
junction with, inter alia, the second part of the 17th session of the Ad hoc 
Working Group on Further Commitments for Annex I Parties under the 
Kyoto Protocol (AWG-KP 17-2) and the second part of the 15th session of 
the Ad hoc Working Group on Long-term Cooperative Action under the 
Convention (AWG-LCA 15-2).

At the end of the conference, the parties adopted an amendment to 
the Kyoto Protocol, the ‘Doha Amendment’. The amendment extends the 
Kyoto protocol for a second period, until 31 December 2020. Thirty-seven 
countries and the EU are committed to new reduction targets for this sec-
ond period, which are included in the amendment. Canada, Japan, New 
Zealand and Russia did not commit for the second period. 

In addition, the parties made two decisions that should be highlighted. 
First, the parties agreed to advance the Durban Platform and expressed 
determination to adopt a protocol or another instrument with legal force 
for all parties to replace the Kyoto Protocol when it expires in 2020. The 
new legal instrument is to be adopted at the COP 21 in 2015. Second, a broad 
principle of ‘loss and damage’ was agreed upon. The principle entails that 
developed countries may help developing countries address the adverse 
effects of climate change in their country. A mechanism reifying this will be 
discussed at the COP 19. 

UN Climate Change Conference in Warsaw in November 2013
The UN Climate Change Conference in Warsaw, Poland was held from 
11 to 22 November 2013. The conference was the 19th session of the 
Conference of the Parties to the UNFCCC (COP 19) and the ninth session 
of the Conference of the Parties serving as the Meeting of the Parties to the 
Kyoto Protocol (CMP9). 

While only a few parties made new reduction commitments at the COP 
18 in Doha, the Doha Amendment directed each party to revisit its quanti-
fied emission limitation and reduction commitment for the second com-
mitment period at the latest by 2014. The rulebook for reducing emissions 
from deforestation and forest degradation was agreed, together with meas-
ures to bolster forest preservation and a results-based payment system to 
promote forest protection. Additionally, the parties agreed on a mechanism 
to address loss and damage caused by long-term climate change impacts. 
There was also agreement on a set of decisions on ways to reduce emissions 
from deforestation and forest degradation.

Further, the parties decided to begin or to intensify domestic prepara-
tions for their nationally determined contributions towards the new climate 
agreement so that they are ready well before December 2015 and ideally 
by the first quarter of 2015. Further, discussions will aim to advance the 
construction of the new legal instrument to replace the Kyoto Protocol by 1 
January 2021, so that it can be adopted at the COP 21 in 2015.

UN Climate Change Conference in Lima in December 2014
The UN Climate Change Conference in Lima, Peru, was held from 1 to 14 
December 2014. The conference was the 20th session of the Conference 
of the Parties to the UNFCCC (COP 20) and the 10th session of the 
Conference of the Parties serving as the Meeting of the Parties to the Kyoto 
Protocol (CMP10). 

The Lima conference concluded with an elaboration on the elements 
of the new climate agreement to be presented in Paris in 2015 and an agree-
ment on the ground rules on how all countries can submit contributions 
to the new agreement during the first quarter of 2015. As of August 2015, 
contributions had been submitted by 29 countries and the EU. Further, it 
was decided that the Ad Hoc Working Group on the Durban Platform for 

Enhanced Action should intensify its work on a negotiation text for the new 
climate agreement to be published before May 2015. The negotiation text 
was published on 19 March 2015, meaning that the formal legal and pro-
cedural requirements to allow countries to adopt a legal instrument under 
the UNFCCC have been fulfilled. Further negotiations are scheduled in 
2015, during which countries will have the opportunity to converge on and 
resolve issues in advance of the Paris conference. The hope is that the world 
leaders in Paris in 2015 will reach, for the first time, a global agreement for 
reduction of emissions that includes both industrialised and non-industri-
alised countries.

UN Climate Change Conference in Paris in December 2015 
The UN Climate Change Conference in Paris, France was held from  
30 November to 12 December 2015. The conference was the 21th session of 
the Conference of the Parties to the UNFCCC (COP 21) and the 11th session 
of the Conference of the Parties serving as the Meeting of the Parties to the 
Kyoto Protocol (CMP11). 

The Paris Conference closed with the adoption of the first-ever legally 
binding global climate agreement, the Paris Agreement (the Agreement). 
The Agreement consists of 29 articles and was concluded by 196 parties 
(195 countries and the European Union). The Agreement provides a long-
term goal of keeping the increase of global warming to well below 2°C and 
the aim to limit the increase to 1.5°C (article 2). According to article 4 in 
the Agreement, the governments agreed to aim to reach global peaking 
of GHG emissions ‘as soon as possible’ and to undertake rapid reductions 
thereafter. However, no specific target for emissions was fixed. The devel-
oped countries agreed to continue to support the climate actions in devel-
oping countries (article 9). The parties further agreed to meet every five 
years (from 2023) in order to take stock of the implementation of the Paris 
Agreement and to assess the collective progress towards achieving the pur-
pose of the Agreement and its long-term goals (article 14).

United Nations Framework Convention on Climate Change 
(UNFCCC)
The UNFCCC (1992) entered into force on 21 March 1994 and has been 
ratified, accepted, acceded to or approved by 196 countries and the EU (as 
of 1 September 2016).

The commitments under the UNFCCC cover all anthropogenic 
emissions by sources and removals by ‘sinks’ of all GHGs, except those 
covered by the Montreal Protocol on Substances that Deplete the Ozone 
Layer (1987). It is a protocol to the Vienna Convention for the Protection 
of the Ozone Layer (1985) and only covers certain types of powerful GHGs 
that deplete the ozone layer, such as chlorofluorocarbons, halogens and 
hydrochlorofluorocarbons.

According to the UNFCCC (article 2), its ultimate objective is to 
achieve stabilisation of GHG concentrations in the atmosphere at a level 
that will prevent dangerous anthropogenic interference with the climate 
system. Such a level should be achieved within a time frame sufficient to 
allow ecosystems to adapt naturally to climate change, to ensure that food 
production is not threatened and to enable economic development to pro-
ceed in a sustainable manner.

Greenhouse gas can accumulate in vegetation and soils in terrestrial 
ecosystems. In the Convention and the Kyoto Protocol, any activity, process 
or mechanism that removes GHG from the atmosphere is referred to as a 
‘sink’.

The Convention provides (article 4) that all parties to it shall develop, 
periodically update, publish and make available to the Conference of the 
Parties national inventories of anthropogenic emissions by sources and 
removals by sinks of all GHGs not controlled by the Montreal Protocol.

Parties to the Convention shall also formulate, implement, publish and 
regularly update national programmes. They must contain measures to 
mitigate climate change by addressing anthropogenic emissions by sources 
and removals by sinks of all GHGs (except those covered by the Montreal 
Protocol), and facilitate adequate adaptation to climate change.

All parties shall promote and cooperate in the development, appli-
cation and transfer of technologies and processes that control, reduce or 
prevent anthropogenic emissions of all GHGs (except those covered by the 
Montreal Protocol) in all relevant sectors. These include the energy, trans-
port, industry, agriculture, forestry and waste management sectors.

Under the UNFCCC (article 4.2, paragraphs 2(a) and (b)), the indus-
trialised countries listed in its Annex I (Annex I parties) undertook a non-
binding commitment to reduce their GHG emissions to 1990 levels by 
2000.

© Law Business Research 2016



INTRODUCTION AND OVERVIEW Bech-Bruun

118 Getting the Deal Through – Environment & Climate Regulation 2017

C
LI

M
AT

E 
R

EG
U

LA
TI

O
N

These parties include the 24 original Organisation for Economic 
Co-operation and Development (OECD) members, the European Union 
and 14 countries with economies in transition to market economy. At the 
Third Conference of the Parties to the UNFCCC (COP 3) in Kyoto in 1997, 
Croatia, Liechtenstein, Monaco and Slovenia became Annex I parties and 
the Czech Republic and Slovakia replaced Czechoslovakia as an Annex I 
party.

The Annex I parties, except three (Belarus, Turkey and the US), also 
undertook binding commitments to limit or reduce their emissions of six 
GHGs in the first five-year commitment period from 2008 to 2012 under 
the Kyoto Protocol (article 3 and Annex B). The parties and their respective 
commitments are listed in Annex B to the Kyoto Protocol.

Countries listed in Annex II to the UNFCCC shall provide financial 
resources and facilitate technology transfer to developing countries (arti-
cle 4.3). Annex II parties include the 24 original OECD members (except 
Turkey, which in 2002 was deleted from Annex II by decision 26/CP7 
adopted at COP 7) and the European Union.

Kyoto Protocol
The Kyoto Protocol to the United Nations Framework Convention on 
Climate Change (1996) entered into force on 16 February 2005 and has 
been ratified, accepted, acceded to or approved by 191 countries and the 
EU (as of August 2015). Canada withdrew from the Kyoto Protocol effective 
from 15 December 2012.

The detailed rules for the implementation of the Kyoto Protocol were 
adopted at the Seventh Conference of the Parties (COP 7) in Marrakesh in 
2001 and are called the Marrakesh Accords.

Quantified commitments to limit or reduce emissions
Under the Kyoto Protocol, the industrialised countries listed in its Annex B 
(except the US, which has not ratified the Protocol) undertook binding com-
mitments to limit or reduce their emissions of six GHGs in the first five-year 
commitment period from 2008 to 2012. These quantified commitments 
apply to 37 countries and the European Union (Annex B parties).

CO2 is the principal GHG and the gas for which calculation of emis-
sions can be made most simple and precise. The other five GHGs are there-
fore generally converted into tonnes of CO2 equivalent (CO2e) in relation 
to calculation of amounts concerning quantified commitments under the 
Kyoto Protocol. Likewise, emissions of all six GHGs are generally referred 
to as CO2e emissions of the GHGs listed in Annex A to the Protocol.

According to article 3, paragraph 1, Annex B parties shall, individually 
or jointly, ensure that their aggregate anthropogenic CO2e emissions of 
the GHGs listed in Annex A do not exceed their assigned amounts. These 
amounts are calculated pursuant to the Annex B parties’ quantified emis-
sion limitation and reduction commitments inscribed in Annex B and in 
accordance with article 3, with a view to reducing their overall emissions of 
such gases by at least 5 per cent below 1990 levels in the first commitment 
period from 2008 to 2012.

Pursuant to article 3, paragraph 3, calculations concerning fulfilment of 
commitments under article 3 shall include net changes in GHG emissions 
by sources and removals by sinks resulting from direct human-induced 
land-use change and forestry activities, limited to afforestation, reforesta-
tion and deforestation since 1990. The net changes shall be measured as 
verifiable changes in carbon stocks in each commitment period. GHG emis-
sions by sources and removals by sinks associated with such activities shall 
be reported in a transparent and verifiable manner and reviewed in accord-
ance with articles 7 and 8. Removals by sinks are caused by accumulation of 
GHG in vegetation and soils in terrestrial ecosystems. Sinks are any activi-
ties, processes and mechanisms that remove GHG from the atmosphere.

Annex B parties’ quantified emission limitation or reduction commit-
ments are set out in Annex B to the Protocol. A committed country’s aver-
age annual emissions in 2008–2012 must not exceed a specified percentage 
of between 92 and 108 of its emissions in its base year or period. The aver-
age commitment of all countries is a reduction of 5.2 per cent.

The base year is generally 1990 for all industrialised countries, except 
for a few countries undergoing the process of transition to a market econ-
omy. Their base years or periods are other years or period of a few years 
around 1990, for example, 1989 (Bulgaria and Romania), 1988 (Poland) 
or the average of 1985–1987 (Hungary). All industrialised countries may 
choose to use 1995 as the base year for total emissions of HFCs, PFCs and 
SF6 (F-gases).

Under the Kyoto Protocol, the EU member states jointly have bind-
ing emission reduction commitments of 8 per cent: their average annual 

emissions in 2008 to 2012 must not exceed 92 per cent of their emissions in 
1990 (or 1995 for F-gases as regards some EU member states).

With the Doha Amendment, it was decided to extend the Kyoto 
Protocol for a second period through 2020. The Amendment includes a 
replacement of Annex B. The replacement sets out new quantified emis-
sion limitation or reduction commitments for the period 2013 to 2020 for 
a number of countries. Canada, Japan, New Zealand and Russia have all 
declined to commit for a second period. A committed country’s average 
annual emissions in 2013–2020 must not exceed a specified percentage of 
between 76 and 99.5 of its emissions in its base year or period. The average 
commitment of all countries for the second period is a reduction of 18.7 per 
cent. The EU member states jointly have binding emission reduction com-
mitments of 20 per cent: their average annual emissions in 2013 to 2020 
must not exceed 80 per cent of their emissions in 1990. The EU has further 
pledged to increase the reduction commitment to 30 per cent if other major 
parties agree to also increase their commitments.

Even though the Doha Amendment was adopted at the COP 18 in 
Doha, Qatar, it must subsequently be accepted by the parties to the Kyoto 
Protocol in accordance with the Protocol’s articles 20 and 21 to enter into 
force. As of September 2016 the Amendment still awaits acceptance from 
the majority of the parties and is therefore not yet effective. 

Flexible mechanisms – GHG projects and emissions trading
The industrialised countries must meet their quantified limitation and 
reduction commitments primarily through national measures. But they 
may also use supplementary means in the form of three market-based 
mechanisms. These flexible mechanisms are:
• joint implementation (JI) (article 6);
• clean development mechanism (CDM) (article 12); and
• emissions trading (article 17).

These mechanisms may be used by industrialised countries to meet their 
emission targets in a cost-effective way and to stimulate green investment, 
particularly in developing countries (CDMs) and industrialised countries in 
the process of transition to a market economy (JIs).

The Kyoto Protocol (article 6, paragraph 1(d) and decision 2/CMP1, 
paragraph 1) and the Marrakesh Accords (decision 15/CP7, paragraph 1) 
provide that the use of the flexible mechanisms shall be supplemental to 
domestic action. Domestic actions shall thus constitute a significant ele-
ment of the efforts made by each party included in Annex I to the UNFCCC 
to meet its quantified limitation and reduction commitments under article 
3, paragraph 1 of the Kyoto Protocol and its Annex B.

International emissions trading scheme
Parties with commitments under the Kyoto Protocol Doha Amendment 
(Annex B parties) – some 37 industrialised countries and the European 
Union – have accepted binding targets for limiting or reducing their emis-
sions in the second commitment period from 2013 to 2020. The targets 
are set as levels of allowed emissions, called assigned amounts, which 
are divided into units, called assigned amount units (AAUs). They are 
expressed in a specified general emissions unit: tonnes of CO2e (tCO2e).

Under the international emissions trading scheme (IETS) of the Kyoto 
Protocol (article 17), countries that have not used all their AAUs because 
they have emitted less than their emission targets may sell the unused 
AAUs to other countries that need more (because these countries have 
emitted more than their emission targets).

It is thus possible to trade emission allowance units. This is often 
described as carbon trading on the carbon market, mainly because CO2 is 
the most important GHG. For the same reason, emission allowances are 
sometimes referred to as carbon allowances.

The emissions trading scheme under the Kyoto Protocol also includes 
trading of other emission units. They are based on the reduction of emis-
sions of GHGs or the removal of GHGs from the atmosphere by various 
activities. Since these units are tradable credits for reductions or removals, 
they are often called reduction or removal units or simply carbon credits.

The main units or credits are:
• emission reduction units (ERUs);
• certified emission reductions (CERs); and
• removal units (RMUs).

As emission reduction units and certified emission reductions are created 
by project activities under the Kyoto Protocol schemes for the respective 
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projects and units, they are sometimes referred to as project units or project 
credits.

Joint implementation and emission reduction units (ERUs)
ERUs are generated by JI project activities, which are aimed at reducing 
GHG emissions or removing GHGs from the atmosphere by sinks (article 
6). Projects aimed at enhancing removals by sinks by land use, land-use 
change or forestry (LULUCF) activities must conform to the provisions 
under article 3, paragraphs 3 and 4, (decision 9/CMP1, paragraph 4) and are, 
thus, limited to projects concerning afforestation, reforestation, deforesta-
tion, revegetation, forest management, cropland management and grazing 
land management (decisions 16/CMP1, Annex, paragraphs 2 and 6).

Agreements on JI projects are made between two industrialised coun-
tries (Annex I parties to the UNFCCC) as host country and donor country, 
respectively. Projects are mostly made in industrialised countries under-
going the process of transition to a market economy (typically, eastern 
European countries or their eastern neighbours, for example, the Czech 
Republic, Poland or Russia). But projects may be carried out in any country 
with quantified emission commitments under the Kyoto Protocol (Annex 
B parties).

Clean development mechanism (CDM) and certified emission 
reductions (CERs)
CERs are generated by CDM project activities, which are aimed at reduc-
ing emissions or removing GHGs from the atmosphere (article 12). Projects 
aimed at enhancing removals by sinks by LULUCF activities are limited 
to projects concerning afforestation or reforestation (decisions 16/CMP1, 
Annex, paragraph 13).

Agreements on CDM projects are made between a developing country 
as the host and an industrialised country (Annex I party to the UNFCCC) as 
the donor. Projects are performed in developing countries.

Land use, land-use change and forestry (LULUCF) and removal 
units (RMUs)
RMUs are based on LULUCF activities, such as afforestation or reforesta-
tion that remove GHGs from the atmosphere (article 3, paragraphs 3 and 4).

Activities must conform to the provisions under article 3, paragraphs 3 
and 4, and are limited to afforestation, reforestation, deforestation, reveg-
etation, forest management, cropland management and grazing land man-
agement (decisions 16/CMP1, Annex, paragraphs 2 and 6).

Activities generating RMUs are performed by industrialised countries 
(Annex I parties to the UNFCCC) in their own countries. However, as men-
tioned above, some LULUCF activities may be performed as JI projects 
and, thus, generate ERUs. Such activities are instead performed in one 
industrialised country by another industrialised country or a legal entity 
authorised by it to perform activities concerning emission reduction units.

Transfer of Kyoto units between countries
Any ERUs or assigned amount units (AAUs) that an industrialised country 
(Annex I party) acquires from another industrialised country under article 
6 (on joint implementation) or article 17 (on emissions trading) are added 
to the assigned amount for the acquiring country (article 3, paragraph 10). 
Consequently, any such units that an industrialised country transfers to 
another industrialised country under article 6 or article 17 are subtracted 
from the assigned amount for the transferring country (article 3, paragraph 
11).

Any CERs that an industrialised country acquires from a developing 
country under article 12 are added to the assigned amount for the acquiring 
country (article 3, paragraph 12).

Registries and transaction logs
Transfers of all emission units – AAUs, ERUs, CERs and RMUs – are tracked 
and recorded in the registry systems under the Kyoto Protocol. Generation 
of ERUs, CERs and RMUs is also recorded in the registry systems.

There are two types of registry systems under the Kyoto Protocol: 
national registries and the Clean Development Registry.

National registries are implemented by industrialised countries with 
commitments under the Kyoto Protocol (Annex B parties). National regis-
tries contain accounts where units are held in the name of the government 
or any legal entities that are authorised by the government to hold and trade 
units.

The Clean Development Registry (CDM Registry) is implemented by 
the UNFCCC secretariat under the authority of the CDM executive board. 

The CDM Registry records issuance of CDM credits – CERs – and distribut-
ing of them to national registries. Accounts in the CDM Registry are held 
only by CDM project participants. It is not possible to register trading of 
CERs between accounts in the CDM Registry.

The registries record both holdings and transfers of units and thus set-
tle trades by transferring units between accounts of sellers and buyers.

The registries operate through (electronic) links between each registry 
and the International Transaction Log (ITL), administered by the UNFCCC 
secretariat. The ITL verifies registry transactions in real time to ensure they 
are consistent with rules under the Kyoto Protocol. The ITL requires a regis-
try to terminate a transaction proposed by it if the ITL finds that the transac-
tion is not in accordance with rules under the Kyoto Protocol.

National and regional emissions trading schemes that use units under 
the Kyoto Protocol must also make settlements of trades through these 
registries and the ITL. This is the case, for example, when EU units, which 
are also Kyoto units, are traded in the EU Emissions Trading Scheme. But 
these transactions are likewise recorded in the supplementary Community 
Independent Transaction Log (CITL), which has been implemented by the 
European Commission.

EU approval and implementation of the UNFCCC and the Kyoto 
Protocol
The European Union approved the UNFCCC in 1993 and the Kyoto 
Protocol in 2002. They entered into force in the European Union on  
21 March 1994 and 16 February 2005, respectively.

The Convention and Protocol have been approved and implemented 
by various EU decisions and provisions, including:
• Council Decision of 15 December 1993 concerning the conclusion 

of the United Nations Framework Convention on Climate Change 
(94/69/EC);

• Council Decision of 25 April 2002 concerning the approval, on behalf of 
the European Community, of the Kyoto Protocol to the United Nations 
Framework Convention on Climate Change and the joint fulfilment of 
commitments thereunder (2002/358/EC); and

• Commission Decision of 10 February 2005 laying down rules imple-
menting Decision No. 280/2004/EC of the European Parliament and 
of the Council concerning a mechanism for monitoring Community 
GHG emissions and for implementing the Kyoto Protocol (2005/166/
EC).

EU climate regulations
In addition to the regulations mentioned above, other major EU climate 
regulations are:
• the Emission Trading Scheme (EU ETS) Directive (2003/87/EC), as 

subsequently amended, which establishes a scheme for GHG emis-
sion allowance trading within the EU and includes provisions on GHG 
emissions permits, allocation, use and surrender of allowances, and 
monitoring and reporting of emissions;

• the Regulation on a Mechanism for Monitoring and Reporting GHG 
Emissions and for Reporting other Information at National and Union 
level Relevant to Climate Change (525/2013) repeals and replaces the 
Monitoring Mechanism Decision No. 280/2004/EC of the European 
Parliament and of the Council. It establishes a mechanism for monitor-
ing of EU GHG emissions and for implementing the Kyoto Protocol in 
the EU and its member states. Member states must report and verify 
information relating to commitments pursuant to the Kyoto Protocol. 
Particularly, emissions of GHGs must be monitored and reported;

• the Linking Directive (2004/101/EC), which amends the EU ETS 
Directive by introducing provisions that authorise member states to 
allow operators of installations to use project-based emission reduc-
tion credits (ERUs and CERs) to meet their obligation to surrender 
emission allowances under the EU ETS Directive;

• the Registries Regulation (2216/2004), which lays down provisions, 
specifications and requirements concerning a standardised and 
secured system of registries (in the form of electronic databases) estab-
lished by each member state and the European Commission;

• the Second Registries Regulation (994/2008), which is an amended 
version of the first Registries Regulation and applies from 1 January 
2012;

• the Aviation Directive (2008/101/EC) amends the EU ETS Directive 
by establishing a particular emissions trading scheme for emissions 
from aviation activities within the framework of the general EU ETS. It 
applies from 1 January 2012;
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• the Renewable Energy Directive (2009/28/EC), which establishes a 
common framework for the promotion and regulation of production 
and use of energy from renewable sources;

• the EU ETS Amending Directive (2009/29/EC), which amends the 
EU ETS Directive to improve and extend the EU ETS for the period 
2013–2020 (Phase III of the ETS). It includes other activities (instal-
lations) that are sources of emissions and other types of GHGs. The 
deadline for implementing the Directive into national legislation was 
31 December 2012;

• the Geological Storage Directive (2009/31/EC), which contains provi-
sions on geological storage of CO2;

• the Energy Performance of Buildings Directive (2010/31/EU), which 
repealed the previous directive with effect from 1 February 2012 and 
contains provisions on both new and existing buildings;

• the verification of GHG emission reports and tonne-kilometre reports 
and the accreditation of the Verifiers Regulation (600/2012) and 
Monitoring and Reporting of Greenhouse Gas Emissions Regulation 
(601/2012), both pursuant to Directive 2003/87/EC. The regulations 
form part of a series of implementing provisions preceding the start of 
the third trading period in 2013. The aim is to make monitoring, report-
ing and verification of GHG emissions more complete, accurate and 
transparent. The regulations apply from 1 January 2013; 

• the Energy Efficiency Directive (2012/27/EU) as subsequently 
amended, which amends Directives 2009/125/EC and 2010/30/EU 
and repeals Directives 2004/8/EC and 2006/32/EC. The Directive 
establishes a common framework of measures for the promotion of 
energy efficiency within the EU in order to ensure the achievement of 
the EU’s 2020 20 per cent headline target on energy efficiency and to 
pave the way for further energy efficiency improvements beyond that 
date;

• the Regulation on monitoring, reporting and verification of carbon 
dioxide emission from maritime transport (2015/757/EU), which also 
amends Directive 2009/16/EC;

• the Directive on procurement by entities operating in the water, 
energy, transport and postal services sector (2014/25/EU), which also 
repeals directive 2004/17/EC; and

 • the Decision concerning the establishment and operation of a mar-
ket stability reserve for the Union greenhouse gas emission trading 
scheme and amending Directive 2003/87/EC. The Decision applies 
from 1 January 2018. 

European Union climate regulations are described in further detail in the 
chapter ‘EU Legislation on Climate Change’ and also, to some extent, in 
the chapters on EU countries.

National obligations under international agreements
Climate regulations of 13 countries and the European Union are described 
in the following chapters in this book. The countries are Austria, Brazil, 
Colombia, Denmark, France, Germany, Japan, Mexico, Portugal, Spain, 
Switzerland, the United Kingdom and the United States.

All the countries except for Hong Kong are parties to the UNFCCC 
(1992). The European Union is a party to the UNFCCC (1992) as well.

All the countries, except for Canada, Hong Kong and the United States, 
as well as the European Union, are also parties to the Kyoto Protocol to the 
UNFCCC (1996).

Eight of the countries have quantified limitation or reduction commit-
ments under the Kyoto Protocol. Their commitments are between 80 and 
99.5 per cent of 1990 levels of emissions in the second commitment period 
from 2013 to 2020. The seven EU member states – Austria, Denmark, 
France, Germany, Spain, Sweden and the UK – all have commitments of 
80 per cent. The other commitments are for Australia 99.5 per cent and for 
Switzerland 84.2 per cent.

Austria, Denmark, France, Germany, Spain, Sweden and the UK are 
also parties to both the UNFCCC and the Kyoto Protocol as EU member 
states and have joint commitments and obligations under the two inter-
national instruments. These EU member states generally apply the EU 
climate rules and decisions and have implemented them by national leg-
islation to the extent that this is required under EU law (EU Regulations 
are directly applicable in national law and must not be implemented by 
national legislation).

National emissions trading schemes and systems
EU emissions trading scheme (EU ETS)
As member states of the European Union, Austria, Denmark, France, 
Germany, Spain, Sweden and the UK are part of the EU ETS. It is estab-
lished and governed by the Emissions Trading Scheme (EU ETS) Directive 
(2003/87/EC) as amended by the Linking Directive (2004/101/EC) and 
the Aviation Directive (2008/101/EC). The EU ETS has been improved and 
extended for a Phase III by the ETS Amending Directive (2009/29/EC).

In January 2011, transactions were temporarily suspended in all EU 
ETS registries. The suspension was due to security breaches in some 
national registries resulting in unauthorised transfers of allowances. The 
ETS Amending Directive provides for the centralisation of the EU ETS 
national registries into a single European Union registry. In mid-2012, the 
transition to the single registry was completed. By 20 June 2012, the sys-
tem was activated, enabling the first functions needed for Phase III of 
the EU ETS. The remainder of needed functions were gradually provided 
for by software updates in the autumn of 2012. In July 2015 the European 
Commission presented a legislative proposal to revise the EU ETS for the 
period after 2020 which has been submitted to the European Parliament 
and to the Council for adoption.

The EU ETS and its implementation in the EU member states is dis-
cussed in the chapter on ‘EU Legislation on Climate Change’ and in the 
chapters on the EU member states.

Australia
In Australia there are, at present, two state emissions trading schemes. 
One of them is the New South Wales Greenhouse Gas Abatement Scheme 
(GGAS). The scheme commenced on 1 January 2003 and was one of the 
first mandatory GHG emissions trading schemes in the world. The GGAS 
aims to reduce GHG emissions associated with the production and use of 
electricity. It achieves this by using project-based activities to offset the pro-
duction of GHG emissions.

A scheme similar to the GGAS operates in the Australian Capital 
Territory.

Before 1 July 2014, Australia had a carbon price, known as the Carbon 
Pricing Mechanism (CPM), as its key domestic climate change programme 
to reduce Australia’s emissions. This mechanism was repealed on 17 July 
2014 by the Clean Energy Legislation (Carbon Tax Repeal) Act 2014 and all 
liabilities under the CPM ceased from 1 July 2014. Companies that previ-
ously had a liability for the 2013/2014 financial year had until 2 February 
2015 to comply with their obligations under the CPM.

Australia has a voluntary carbon market regulated by the National 
Carbon Offset Standard (NCOS). The NCOS is designed to ensure that 
claims of carbon neutral or friendly organisations and products are verified 
and robust.

At present, the emissions offsets available under the scheme are lim-
ited to offsets generated overseas (CERs, ERUs, RMUs, VERs and VCUs). 
However, the government has indicated that carbon credits (known as 
Australian carbon credit units) issued from abatement activities under 
the government’s recently legislated Carbon Farming Initiative (CFI) will 
become available as emissions offsets under NCOS. Offsetting methodolo-
gies under the CFI will primarily focus on the agriculture, forestry, land use 
and landfill waste sectors.

In 2012, the Australian government announced a plan to link the 
Australian carbon price and the EU ETS. It is intended that Australian car-
bon units will be able to be used under the EU ETS from 1 July 2018.

Canada
In Canada, there is no statutory or mandatory emission trading scheme or 
system at the federal level. The provinces of Quebec and Alberta are cur-
rently the only provinces in Canada to have a cap-and-trade system for 
CO2. However, in 2015 Ontario also signed a deal with Quebec to adopt 
the cap-and-trade system. The Quebec system was voluntary in 2012 but 
became mandatory in 2013.

The programme targets large industrial emitters and will, from 2015 
onwards, also include petroleum distributors. 

The system is in line with the Western Climate Initiative (WCI), which 
Quebec and Ontario are a part of, whose aim is to reduce emissions 15 per 
cent below 2005 levels by 2020. WCI is a collaboration of US and Canadian 
independent jurisdictions committed to working together to identify, eval-
uate and implement policies to tackle climate change at a regional level. At 
this point California is the only remaining American state in the WCI. On 
1 January 2014, Quebec’s cap-and-trade system officially became linked to 
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the system in California. The first joint auction of emission allowances was 
held in November 2014, with subsequent auctions occurring quarterly.

Switzerland
Switzerland maintains its own domestic ETS, a cap-and-trade system 
implemented in 2008 on the basis of the legal framework of the Kyoto 
Protocol and the Swiss Federal Act on Reduction of CO2 Emissions. Large 
emitters are required to participate in the ETS, while medium-sized com-
panies may voluntarily participate in it. In general, mandatory participation 
starts at 20MW of installed capacity and voluntary participation at 10MW. 
Switzerland and the EU are negotiating the possibility of linking their emis-
sions trading schemes. On 11 December 2013, the fifth negotiation round 
was held between the parties with a view to linking their respective CO2 
emissions systems. A draft agreement has been made. The negotiations are 
in process and the sixth negotiation round between Switzerland and the EU 
was held on 19 September 2014. 

United Kingdom
Besides being part of the EU ETS, a national mandatory cap-and-trade 
system, the CRC Energy Efficiency Scheme applies in the UK. The CRC 
Energy Efficiency Scheme was introduced to help the UK meet its emission 
reduction targets and incentivise energy efficiency. It is aimed at large pri-
vate and public organisations that are not energy-intensive, such as offices 
and retailers. These organisations are responsible for around 10 per cent 
of the total UK emissions. Emissions covered by the EU ETS are exempt 
from the CRC. The scheme commenced in the spring of 2010 and has a 
three-year introductory phase. The CRC scheme was simplified in 2013. 
The second phase of the scheme is running from April 2014 to March 2019.

United States
In the United States there is no statutory or mandatory emission trading 
scheme or system at the federal level. Proposals for such statutory schemes 
have been introduced to Congress, but none has yet passed both cham-
bers and been made law. The chance of passing a statutory cap-and-trade 
scheme in the foreseeable future has probably diminished considerably 
after the US mid-term election on 2 November 2010. Following this elec-
tion, President Obama announced that he was abandoning cap-and-trade 
as a legislative policy option.

Several states have adopted or are pursuing the establishment of 
regional cap-and-trade programmes. The WCI is a collaboration of US 
and Canadian independent jurisdictions committed to working together 
to identify, evaluate and implement policies to tackle climate change at 

a regional level. Another programme is the Midwestern Greenhouse Gas 
Reduction Accord (MGGRA), where the member jurisdictions will jointly 
establish a programme to reduce GHG emissions in their jurisdictions. On 
1 January 2014, pursuant to the WCI, the governments of Quebec and the 
state of California officially linked their carbon markets, letting allowances 
be used for compliance in either jurisdiction. The MGGRA programme is 
not yet operational.

The most developed programme is the Regional Greenhouse Gas 
Initiative (RGGI). RGGI is a regional, emission allowance-based regime 
covering power-sector GHG emissions. RGGI came into effect in 2009 in 
10 north-eastern and mid-Atlantic states (Connecticut, Delaware, Maine, 
Maryland, Massachusetts, New Jersey (which withdrew from the pro-
gramme in 2011), New Hampshire, New York, Rhode Island and Vermont). 
In January 2013, California instituted GHG cap-and-trade regulations, put-
ting in place an emission allowance regime that began capping aggregate 
annual emissions of GHGs from certain sectors of the economy. The cap 
will be reduced over time. In October 2013, the International Emissions 
Trading Association released a trade agreement template for California 
allowances and offsets. Its provisions address offset invalidation, holding 
limits and buyer liability provisions. As of August 2015, there is no standard 
RGGI emission trading agreement. 

Other states
There are generally no statutory or mandatory emissions trading schemes 
or systems in the other states covered in the chapters of this book.

Brazil, India, Hong Kong, Peru and South Africa do not yet have any 
emissions trading schemes. India does, however, have exchanges for CER 
trade and has an energy-efficiency trading scheme. However, the state of 
Rio de Janeiro implemented Brazil’s first government-backed carbon trad-
ing scheme, Bolsa Verde, in December 2011.

A number of international market organisations are publishing stand-
ard form emissions trading documentation for trades on the secondary 
market, including the International Emissions Trading Association, the 
European Federation of Energy Traders and the International Swaps and 
Derivatives Association.

International, regional and national climate regulations are becom-
ing increasingly important for many reasons. Some of them appear in the 
above-mentioned assessments and remarks of global leaders from science, 
business and international organisations.

We hope that readers find useful and interesting information about 
these subjects in the following pages.

Per Hemmer phe@bechbruun.com 
Johan Weihe jhw@bechbruun.com 
Rania Kassis rka@bechbruun.com

Langelinie Allé 35
2100 Copenhagen
Denmark

Tel: +45 72 27 00 00
Fax: +45 72 27 00 27
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EU legislation on climate change
Adrien Fourmon
Huglo Lepage & Associés

Energy represents one of the greatest challenges that Europe faces in the 
twenty-first century. Current warming trends are unequivocal. Besides the 
uncertainties related to European Union energy security, the role of Europe 
in the fight against climate change is one of the European institutions’ 
major preoccupations. Nine months after the COP21 in Paris, the European 
Union has reaffirmed its commitment on the climatic arena, through 
Decision 2016/590/EU on the execution, on behalf of the European Union, 
of the Paris Agreement adopted under the United Nations Framework 
Convention on Climate Change. Up to this moment, 26 states, represent-
ing 36 per cent of the world emissions of greenhouse gas, ratified the agree-
ment, but it needs to be signed by 55 states representing at least 55 per cent 
of the world emissions of greenhouse gas to enter into force.

Climate regulation potentially affects all activities that are contrib-
uting to global warming, notably, the burning of fossil fuels. As a conse-
quence, this issue is at the heart of the economy of each country. Climate 
and energy policy have become increasingly intertwined. It is interesting 
to note that the IMF published a report establishing that the subsidies allo-
cated to the fossil fuels amounted almost US$5300 billion. This report, 
entitled ‘How large are global energy subsidies?’ was made public in 2015.

While evidence of the impacts of climate change is strongest and most 
comprehensive, reduction of greenhouse gas (GHG) emissions is a prior-
ity objective. Monitoring and adapting to the inevitable consequences of 
climate change is also necessary.

We must underline the correlation between energy, global warming 
and adaptation to climate change issues: carbon reduction, offsetting and 
compensation are the principles behind the various activities in the emerg-
ing carbon markets.

The EU has committed to three targets for 2020. The first is to reduce 
emissions by 20 per cent on 1990 levels. The second is to provide 20 per 
cent of its total energy from renewables. The third is to increase energy 
efficiency by 20 per cent from 2007 levels. The EU is now on track to meet 
the 2020 targets for greenhouse gas emissions reduction and renew-
able energy and significant improvements have been made in the inten-
sity of energy use thanks to more efficient buildings, products, industrial 
processes and vehicles. The EU also adopted on 23 October 2014 a new 
2030 Energy Strategy and EU member states have agreed on a new 2030 
Framework for climate and energy, including EU-wide targets and policy 
objectives for the period between 2020 and 2030 (COM/2014/015 final):
• a 40 per cent cut in greenhouse gas emissions compared to 1990 

levels;
• at least a 27 per cent share of renewable energy consumption; and
• at least 27 per cent energy savings compared with the business-as-

usual scenario.

While these targets provide some cornerstones of the 2030 framework, 
many questions on the 2030 framework remain open, for example the gov-
ernance and the effort sharing between member states.

Climate change involves complex interactions and changing likeli-
hoods of diverse impacts. Measuring impacts and risks related to climate 
change and searching for means to reduce vulnerability, as well as ways 
to adapt and manage through adaptation and mitigation, are of utmost 
importance. Most notably, new regulation on impact studies, notably 
Directive 2014/52/EU modifying Directive 2011/92/EU takes more into 
account the necessity to evaluate incidences of projects on climate (eg, 
GHGs) and vulnerability regarding climate change.

All ranges of mitigation measures may contribute to reducing GHG 
emissions and help avoid, reduce or delay many impacts of climate change. 
Such policy instruments could create incentives for producers and con-
sumers to significantly invest in products, technologies and processes that 
emit fewer GHGs.

The EU regulatory framework
Since the early 1970s the international community has been discussing the 
problem of climate change, notably at the 1972 Stockholm Conference on 
the Human Environment.

The starting point for climate regulation is the 1997 Kyoto Protocol 
to the United Nations Framework Convention on Climate Change (the 
UNFCCC). The text of the UNFCCC was adopted in New York and opened 
for signature at the Rio Conference and entered into force on 21 March 
1994. The Kyoto Protocol sets national limits on carbon dioxide (CO2) 
emissions and laid down the foundations for international emissions trad-
ing (IET) schemes with the goal of achieving stabilisation of GHG con-
centrations in the atmosphere at a level that should prevent dangerous 
anthropogenic interference with the climate system.

The Convention represents the first international effort to address cli-
mate change. However, it is only a framework, and the UNFCCC commit-
ments were not sufficient.

As a result, the parties took a further step and set legally binding com-
mitments for developed countries. The Kyoto Protocol itself entered into 
force on 16 February 2005. Both the EU and its member states are signato-
ries to the Kyoto Protocol.

Article 4 of the Kyoto Protocol provides that two or more parties in 
Annex I may agree to jointly accomplish the objectives set up in article 3, in 
which case they are under a global objective instead of an individual one. 
The EU opted in for this provision, thus replacing each individual objective 
of member states with a collective commitment.

The EU has negotiated a sharing agreement to redistribute the GHG 
emission commitments within the member states (see Decision No. 
2002/358, below).

The EU has consistently been one of the major supporters of the Kyoto 
Protocol. For several years now, the EU has been committed to tackling cli-
mate change both internally and internationally and has placed it high on 
the EU agenda, as reflected in European climate change policy. The Sixth 
Community Environment Action Programme established by Decision No. 
1600/2002/EC identifies climate change as a priority for action.

In the first phase (2000 to 2001) the EU put forward the European 
Climate Change Programme (ECCP), a package of measures including:
• a proposal for the implementation of the Kyoto Protocol;
• a proposal for a directive on emissions trading;
• an action plan to implement cost-effective measures in diverse sec-

tors; and
• a proposal for a decision on new monitoring mechanisms.

We will refer to the main ECCP as the main EU regulation, including, in 
particular (but not limited to), Decision No. 94/69 of 15 December 1993 (OJ 
L 164, 11 June 1994) concerning the conclusion of the UNFCCC, by which 
the European Community ratified the UNFCCC, which entered into force 
on 21 March 1994; and Decision No. 2002/358 of 25 April 2002 concerning 
the approval, on behalf of the European Community, of the Kyoto Protocol 
to the UNFCCC and the joint fulfilment of commitments thereunder.
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Thus, Kyoto was adopted by Decision No. 2002/358. By this act, the 
EU commits itself under the Kyoto Protocol to achieve a reduction of  
8 per cent from 1990 emission levels. More precisely, the Decision com-
mits the EU and its member states to reducing their aggregate anthropo-
genic emissions of GHG listed in Annex A to the Protocol by 8 per cent 
compared with 1990 levels in the period 2008 to 2012.

The EU has made its own internal agreements and distributed its 8 per 
cent through a legally binding agreement among its member states called 
the ‘burden sharing agreement’, depending on their expectations of eco-
nomic growth, the energy mix and the industrial structure of each mem-
ber state (Annex II). This difference in shares comes from the principle of 
‘common but differentiated responsibilities’.

By 31 December 2006, the Community and each member state had to 
inform the UNFCCC Secretariat of the emission levels assigned to them 
pursuant to the Kyoto Protocol and Decision 2002/358/EC.

Directive 2003/87/EC
Directive 2003/87/EC of 13 October 2003 (Directive 2003/87) establishes 
a scheme for GHG emission allowance trading (the Emissions Trading 
Scheme, ETS) within the Community and amending Council Directive 
96/61 establishing the EU scheme for GHGs. The Directive entered into 
force on 25 October 2003.

Directive 2003/87 aims to contribute to fulfilling the commitments of 
the European Community and its member states more effectively, through 
an efficient European market in GHG emission allowances, with the least 
possible diminution of economic development and employment.

Directive 2003/87 establishes a Community GHG emission trading 
scheme, effective from 1 January 2005. In this context, ‘allowance’ means 
the entitlement to emit a tonne of CO2 or an amount of any other GHG 
with an equivalent global warming potential during a specified period. The 
EU ETS commenced operation as the largest multi-country, multi-sector 
GHG ETS worldwide, and fully entered into force on 1 January 2005. The 
EU ETS was established to promote reductions of GHG emissions in a cost-
effective manner. More than half of the emissions covered by the EU ETS 
come from power generation, with industry making up most of the remain-
der. ‘Carbon leakage’ is the term used to describe the situation that may 
occur if, for reasons of costs related to climate policies, certain businesses 
were to transfer production to other countries that take a less stringent 
(or no) action on GHG emissions, and if that would lead to an increase in 
global emissions (which could happen if the production that takes over is 
less GHG efficient).

Under Directive 2003/87, all installations carrying out any of the 
activities listed in Annex I to the Directive (ie, activities in the energy sec-
tor, iron and steel production and processing, the mineral industry and the 
wood pulp, paper and board industries) and emitting the specific GHGs 
associated with such activity must be in possession of an appropriate per-
mit issued by the competent authorities.

Applications for GHG emission permits must describe:
• the installation, its activities and the technology used;
• the materials used that could emit the GHGs listed in Annex II;
• the sources of GHG emissions; and
• the measures planned to monitor and report emissions.

The authorities shall then issue a permit if they are satisfied that the opera-
tor is capable of monitoring and reporting the emissions.

The issued permit shall contain details of:
• the name and address of the operator;
• the installation’s activities and emissions;
• the monitoring methodology and frequency;
• the reporting requirements in respect of emissions; and
• the obligation to surrender, during the first four months of each year, 

a quantity of allowances commensurate with the total emissions over 
the previous year.

It is also important to note that a permit may cover one or more installa-
tions on the same site operated by the same operator. 

Member states may allow operators of installations listed in Annex I 
to form a pool of installations carrying out the same activity (for the first 
three-year period and the five-year period starting on 1 January 2008). 
Operators wishing to form a pool must nominate a trustee to manage the 
installations’ allowances and be responsible for surrendering allowances 
equal to the total emissions from the installations in the pool. Moreover, 

member states could apply to the Commission for certain installations to 
be temporarily excluded from the scheme until 31 December 2007.

Each member state has drawn up a national allocation plan (NAP) 
indicating the allowances it intends to allocate for each relevant period 
and how it proposes to allocate them to each installation. The NAP is 
based on objective and transparent criteria, and should comply with the 
criteria set out in Annex III to Directive 2003/87 (Communication from the 
Commission on guidance to assist member states in the implementation of 
the criteria listed in Annex III to Directive 2003/87).

The plans covering the subsequent five-year period had to be pub-
lished at least 18 months before the beginning of the relevant period. (The 
plans covering the initial three-year period specified in the Directive, 1 
January 2005 to 1 January 2008, had to be published by 31 March 2004 at 
the latest.)

If a plan did not comply with the criteria in article 10 of Annex III to 
Directive 2003/87, the Commission could reject it within three months of 
notification.

For the new five-year implementation period begun on 1 January 
2008 (lasting until 2012), member states had to allocate 90 per cent of the 
allowances free of charge (Communication from the Commission (COM 
(2005)702), ‘Further guidance on allocation plans for the 2008 to 2012 
trading period of the EU Emission Trading Scheme’). Under Directive 
2003/87, at least 95 per cent of the allowances for the initial three-year 
period were to be allocated to the installations free of charge.

To address the risk of carbon leakage for industrial installations cov-
ered by the EU ETS, free emission allowances have been given to indus-
try between 2005 and 2012 based on historical emissions, and are given 
to industry from 2013 to 2020 onwards based on harmonised benchmark-
based rules across the EU. 

Once allowances had been allocated to installations, these were (and 
continue to be) tradable within the Community and among the parties to 
Annex I of the Kyoto Protocol.

Member states ensure the free circulation of allowances within the 
European Community. Each year, no later than 30 April, they also ensure 
that the operators of the installations surrender the correct quantity of 
allowances commensurate with the total emissions over the previous year. 
The surrendered allowances are subsequently cancelled.

At the end of the year, the operator must submit a report to the com-
petent authority detailing the GHG emissions produced by the installation 
during that year in compliance with the ‘guidelines for the monitoring and 
reporting of emissions’, adopted by the Commission on the basis of the cri-
teria laid down in Annex IV to Directive 2003/87.

When verifying the reports submitted by operators, due account 
must be taken of the principles set out in Annex V to Directive 2003/87. 
If a report is not verified as satisfactory in accordance with the criteria in 
the Annex, the operator must cease trading allowances until the report is 
deemed satisfactory.

During the three-year period that began on 1 January 2005, member 
states could apply to the Commission for certain installations to be issued 
with additional allowances in cases of force majeure. The Commission 
determined which situations constitute force majeure in a Communication 
in 2004.

Regarding applicable penalties, any operator failing to surrender, by 
30 April at the latest, the quantity of allowances commensurate with the 
emissions from its installation during the previous year will be required 
to pay an excess emissions penalty. The penalty is €100 for each tonne of 
CO2 equivalent (previously €40 during the three-year period begun on 1 
January 2005) and will not release the operator from the obligation to sur-
render an amount of allowances equal to the excess emissions. 

Each member state has determined its own sanctions regime cover-
ing infringements of Directive 2003/87 and notified the Commission 
accordingly.

The Commission has also adopted a regulation (see Decision No. 
280/2004, below) establishing a system of registries in the form of an elec-
tronic database for monitoring the issue, holding, transfer and cancellation 
of allowances. As a consequence, allowances traded in the EU ETS are held 
in accounts in electronic registries set up by member states. 

The registries are overseen by a central administrator at EU level 
who, through the Community independent transaction log, checks each 
transaction for any irregularities. In this way, the registries system keeps 
track of the ownership of allowances in the same way as a banking system 
keeps track of the ownership of money. If irregularities are identified, the 
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transactions in question are suspended until the irregularities have been 
corrected.

Each year, the member states submit to the Commission a report on 
the application of Directive 2003/87 and the Directive amending it. The 
Commission will publish an annual report based on these reports.

These registries will also guarantee public access to information, con-
fidentiality and conformity with the provisions of the Kyoto Protocol.

Other implementing provisions include Commission Regulation (EC) 
No. 916/2007 of 31 July 2007 amending Regulation (EC) No. 2216/2004 
for a standardised and secured system of registries – pursuant to Directive 
2003/87/EC of the European Parliament and of the Council and Decision 
No. 280/2004/EC of the European Parliament and of the Council; and 
Commission Decision 2007/589/EC of 18 July 2007 establishing guidelines 
for the monitoring and reporting of GHG emissions (COM (2007) 3416).

Directive 2004/101/EC 
Directive 2004/101/EC amends Directive 2003/87, in respect of the Kyoto 
Protocol’s project mechanisms.

Directive 2004/101 reinforces the link between the EU’s emission 
allowance trading scheme and the Kyoto Protocol by making the latter’s 
‘project-based’ mechanisms (joint implementation and the clean develop-
ment mechanism) compatible with the scheme.

Directive 2003/87 states that the recognition of credits from project-
based mechanisms for fulfilling obligations as from 2005 will increase the 
cost-effectiveness of achieving reductions of global GHG emissions and 
shall be provided for by provisions linking the Kyoto project-based mecha-
nisms, including joint implementation (JI) and the clean development 
mechanism (CDM), with the EU ETS.

Linking the Kyoto project-based mechanisms to the Community 
scheme, while safeguarding the latter’s environmental integrity, gives the 
opportunity to use emission credits generated through project activities 
eligible pursuant to articles 6 and 12 of the Kyoto Protocol to fulfil member 
states’ obligations in accordance with article 12(3) of Directive 2003/87. 

As a result, this will increase the diversity of low-cost compliance 
options within the Community scheme, leading to a reduction of the over-
all costs of compliance with the Kyoto Protocol while improving the liquid-
ity of the Community market in GHG emission allowances. 

This will enable operators to use these two mechanisms in the allow-
ance trading scheme to fulfil their obligations. The result will be lower 
compliance costs for installations in the scheme. It is estimated that annual 
compliance costs between 2008 and 2012 for all installations covered in the 
enlarged EU will be reduced by more than 20 per cent.

By stimulating demand for JI credits, Community companies are 
expected to invest in the development and transfer of advanced environ-
mentally sound technologies and know-how. The demand for CDM cred-
its should also be stimulated, and thus developing countries hosting CDM 
projects will be assisted in achieving their sustainable development goals.

This Directive thus recognises JI and CDM credits as equivalent to EU 
emission allowances, except for those from land use, land use change and 
forestry activities. Credits from JI projects are called ‘emission reduction 
units’ (ERU), while credits from CDM projects are referred to as certified 
emission reductions (CER). 

The Directive also takes steps to prevent ERUs and CERs from being 
counted twice (double counting) where they result from activities that also 
lead to a reduction in, or limitation of, emissions from installations cov-
ered by Directive 2003/87 (Commission Decision 2006/780/EC of 16 
November 2006 on avoiding double counting of GHG emission reductions 
under the Community ETS for project activities under the Kyoto Protocol).

Decision No. 280/2004
Decision No. 280/2004 of 11 February 2004 concerns a mechanism for 
monitoring Community GHG emissions and for implementing the Kyoto 
Protocol. It also repeals Decision No. 93/389/EEC establishing the previous 
monitoring mechanism for Community CO2 and other GHG emissions.

Decision No. 280/2004 came into force on 10 March 2004 and 
marked the transposition of all the provisions of the Kyoto Protocol into 
Community law, in advance of the Protocol entering into force at interna-
tional level.

This Decision establishes a new mechanism for monitoring and 
reporting GHG emissions to ensure more accurate evaluation and more 
regular monitoring of the progress made in reducing emissions with a view 
to complying with the Community’s commitments under the UNFCCC 
and the Kyoto Protocol. 

The underlying mechanism was designed to:
• monitor, in the member states, all anthropogenic GHG emissions 

(including their removal by sinks) not controlled by the Montreal 
Protocol on substances that deplete the ozone layer;

• evaluate progress made in this field to ensure compliance with the 
Community’s commitments concerning emissions and their removal;

• implement the UNFCCC and the Kyoto Protocol; and
• ensure that information reported by the Community to the UNFCCC 

Secretariat is complete, accurate, consistent, transparent and 
comparable.

The member states (and the EU) must devise, publish and implement 
national programmes (and a Community programme) to limit or reduce 
anthropogenic emissions by sources and enhance the removal, by sinks, of 
all GHG not controlled by the Montreal Protocol in order to provide for a 
transparent and accurate monitoring of the actual and projected progress 
of member states towards reducing these emissions, including the effect of 
Community measures.

The national programmes must include information on:
• the effect of national policies and measures on emissions and remov-

als, broken down by gas and by sector;
• national projections for emissions and removal of CO2 and other 

GHGs for 2005, 2010, 2015 and 2020; and
• measures being taken or planned to implement relevant Community 

policies and to comply with commitments under the Kyoto Protocol.

In addition to the information in national reports, member states must 
communicate other information to the Commission (by 15 January each 
year at the latest) for the assessment of actual progress and the preparation 
of annual reports as required under the UNFCCC and the Kyoto Protocol, 
including:
• provisional data on emissions of carbon monoxide, sulphur dioxide, 

nitrogen oxides and volatile organic compounds for the 12-month 
period preceding the previous year, as well as finalised data for the 
year before that;

• emissions of CO2, methane, nitrous oxide, hydrofluorocarbons, per-
fluorocarbons and sulphur hexafluoride for the 12-month period pre-
ceding the previous year;

• GHG emissions resulting from land use and forestry during the 
12-month period preceding the previous year;

• the accounting of emissions and removals resulting from land use and 
forestry for the years between 1990 and the 12-month period preced-
ing the previous year;

• information from national registries established pursuant to Directive 
2003/87/EC; and

• information on indicators used during the 12-month period preceding 
the previous year.

Each year, the Commission compiles a Community GHG inventory and 
report. It circulates the report to the member states by 28 February and to 
the UNFCCC Secretariat by 15 April each year.

The Report from the Commission to the European Parliament and the 
Council ‘Progress towards achieving the Kyoto objectives’ (required under 
article 5 of Decision 280/2004/EC of the European Parliament and of the 
Council concerning a mechanism for monitoring Community GHG emis-
sions and for implementing the Kyoto Protocol) (COM(2009) 630 final), 
notes that the member states have fulfilled the objectives set by the Kyoto 
Protocol. Their GHG emissions have reduced by 12.5 per cent compared 
with 1990 (reference year), while their economic growth has continued.

Decision No. 2005/166
Decision No. 2005/166 of 10 February 2005 (Decision No. 2005/166) lays 
down rules implementing Decision No. 280/2004 concerning a mecha-
nism for monitoring Community GHG emissions and for implementing 
the Kyoto Protocol, as described above, and establishes rules implement-
ing Decision No. 280/2004 as regards to the reporting of information 
referred to in articles 3(1) and (2) of Decision No. 280/2004, in accordance 
with article 3(3) of that Decision. 

Decision No. 2005/166 also establishes rules for the establishment of 
a Community inventory system in accordance with article 4(2) of Decision 
No. 280/2004.
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Decision No. 2006/944 
Decision No. 2006/944 of 14 December 2006 (Decision No. 2006/944) 
determines the respective emission levels allocated to the Community and 
each of its member states under the Kyoto Protocol pursuant to Decision 
No. 2002/358.

The Annex to Decision No. 2006/944 sets out the emission levels in 
terms of tonnes of CO2 equivalent allocated to the Community and to 
member states for the first quantified emission limitation and reduction 
commitment period under the Kyoto Protocol.

The evolution of the EU regulatory framework
This first set of EU climate regulations set the scene but has since 
evolved. Steps have been taken in this field since the Community Lisbon 
Programme and the 2007 Lisbon Treaty, where recognition of EU compe-
tence to act in the energy field was re-emphasised (Communication from 
the Commission to the Council and the European Parliament of 20 July 
2005 – Common Actions for Growth and Employment: The Community 
Lisbon Programme (COM (2005) 330 final)).

The principles of the Energy Policy for Europe were elaborated with 
regard to the Commission Communication of 9 February 2005 (COM 
(2005) 35 – Official Journal C 125 of 21 May 2005), ‘Winning the battle 
against global climate change’, and the EU Commission’s green paper ‘A 
European Strategy for Sustainable, Competitive and Secure Energy’ on 8 
March 2006.

The Communication also includes an EU Energy Efficiency Action 
Plan, which was published by the European Commission in October 2006. 
Also, Communication from the Commission (COM (2007) 2 final), of 10 
January 2007, entitled: ‘Limiting Global Climate Change to 2 degrees 
Celsius – the way ahead for 2020 and beyond’ should be referred to on this 
issue.

In March 2007, the European Council agreed a new energy policy 
for the EU, which includes ambitious targets for the reduction of GHGs, 
an increase in energy efficiency and the use of renewables and biofuels. 
Most notably, member states agreed to reduce GHG emissions in the EU 
by 20 per cent by 2020 (compared with 2005 levels), and ensure that 20 
per cent of the EU’s overall energy needs are met by renewable energy 
sources (RES) by 2020. This position was emphasised in the Commission 
Communication of 23 January 2008 entitled: ‘20 20 by 2020 – Europe’s 
Climate Change Opportunity’ (COM (2008) 30 final).

The EU committed to reducing its overall emissions to at least 20 per 
cent below 1990 levels by 2020 (this reduction may be increased to as 
much as 30 per cent under a new global climate change agreement if other 
developed countries make comparable efforts).

In April 2009, the European Council and European parliament agreed 
a package of legislation to implement this new energy policy, thus provid-
ing for renewed internal domestic climate regulation (published on 5 June 
2009, in the Official Journal of the European Union).

We summarise below the key EU legislation implementing the Climate 
Change and Energy Package (the 20-20-20 Package).

The RES Directive (2009/28/EC) 
The RES Directive (2009/28/EC) (the RES Directive) on the promotion of 
the use of energy from RES amends and subsequently repeals Directives 
2001/77 and 2003/30 and sets a common EU framework for the promo-
tion of RE. 

The RES Directive is a commitment that, by 2020, 20 per cent of the 
EU’s final energy consumption (electricity, heat and transport fuel) will 
come from RES, and 10 per cent of each member state’s transport energy 
consumption will come from RES.

The RES Directive came into force on 25 June 2009 and must be imple-
mented by member states into national law by 5 December 2010.

The EU ETS Directive (2009/29/EC)
The EU ETS Directive (the ETS Directive) (2009/29/EC) amends Directive 
2003/87 to improve and extend the GHG emission allowance trading 
scheme of the Community to cover some 40 per cent of total EU GHG 
emissions.

This strengthening and expansion of the EU ETS is central to the 
renewed climate regulation strategy, and the EU’s key tool for cutting 
emissions cost-effectively. Emissions from the sectors covered by the sys-
tem will be cut by 21 per cent by 2020 compared with levels in 2005. In 
fact, a single EU-wide cap on ETS emissions will be set, and free alloca-
tion of emission allowances will be progressively replaced by auctioning 

of allowances by 2020. Certain sectors covered by the EU ETS, deemed to 
be exposed to a significant risk of carbon leakage, receive a higher share of 
free allowances in 2013–2020.

The ETS Directive amends and extends Directive 2003/87 and pro-
vides that, from the start of the third ETS trading period in 2013, and run-
ning up to 2020, member states must auction an increasing amount of 
allowances to energy-intensive industries, rather than allocating them for 
free. The energy sector will be required to purchase almost all of its allow-
ances to prevent windfall profits.

At least 50 per cent of auction revenues must be used to reduce GHG 
emissions and assist in a move to a low-carbon economy, including car-
bon capture and storage (CCS) projects, energy efficiency and measures to 
avoid deforestation.

The ETS Directive should also be read alongside Directive 2008/101 
(the Aviation Directive), which was published in the Official Journal of the 
European Union on 13 January 2009 and amends the EU ETS to include 
aviation in 2012.

The ETS Directive must be implemented by member states into 
national laws in its entirety by 31 December 2012, though some provisions 
must be implemented by 31 December 2009.

However, for sectors not covered by the ETS (eg, farming, waste and 
households, transport – except aviation, which will join the ETS in 2012), 
GHG emissions will be cut to 10 per cent below 2005 levels by 2020 through 
distinct binding national targets (Communication from the Commission of 
13 November 2008 – ‘Energy Efficiency: Delivering the 20 per cent Target’ 
(COM (2008) 772)).

It must be underlined that each member state will contribute to this 
specific effort according to its relative wealth, with national emission tar-
gets ranging from -20 per cent for richer member states to +20 per cent for 
poorer ones.

The Aviation Directive was adopted as this sector also contributes to 
global climate change, and its contribution is increasing (Communication 
from the Commission to the Council, the European Parliament, the 
European Economic and Social Committee and the Committee of the 
Regions of 27 September 2005: ‘Reducing the Climate Change Impact of 
Aviation’ (COM (2005) 459)).

From 1990 to 2002, emissions from international aviation increased 
by almost 70 per cent. Regarding regulation of aviation emissions, it is 
important to also consider the following:
• Decision 2009/339/EC on the inclusion of monitoring and report-

ing guidelines for emissions and tonne-kilometre data from aviation 
activities;

• Regulation No. 748/2009 on the list of aircraft operators specifying the 
administering member state; and

• Decision 2009/450/EC on the detailed interpretation of the aviation 
activities listed in Annex I to Directive 2003/87/EC.

The Aviation Directive provides for one member state to be responsible 
for administering each aircraft operator participating in the EU ETS. The 
European Commission adopted on 5 August 2009 a list of aircraft opera-
tors that have undertaken a relevant aviation activity on or after 1 January 
2006, specifying the administering member state for each aircraft opera-
tor. The list was published in the Official Journal on 22 August 2009. (For 
operators to be included in the list to be published in early 2010, declara-
tions needed to be submitted by 31 October 2009.)

The Fuel Quality (Biofuels) Directive (2009/30/EC)
This Directive introduces detailed sustainability criteria for biofuels, 
including verification and reporting requirements, to avoid conflict of 
interests risks and to ensure biofuels deliver real environmental benefits. 
To this extent it is also necessary to take into account the Commission 
Communication of 8 February 2006 entitled ‘An EU Strategy for Biofuels’ 
(COM (2006) 34 final).

The CCS Directive (2009/31/EC) amending Directive 98/70 
The CCS Directive came into force on 25 June 2009; it amends Directive 
98/70 as regards the specification of petrol, diesel and gas-oil, introduces 
a mechanism to monitor and reduce GHG emissions, amends Council 
Directive 1999/32 regarding the specification of fuel used by inland water-
way vessels and repeals Directive 93/12. Directive 98/70 was also amended 
by Directive 2015/1513 relating to the quality of petrol and diesel fuels, and 
Directive 2015/652/EU laying down calculation methods and reporting 
requirements pursuant to Directive 98/70/EC.
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The Commission is currently developing a programme of work aim-
ing to ensure this, both within the EU and internationally (eg, on 24 June 
2009, the European Commission adopted a Communication entitled 
‘Demonstrating Carbon Capture and Geological Storage in emerging 
developing countries: financing the EU–China Near Zero Emissions Coal 
Plant Project’). One of its aims is to encourage a network of demonstration 
plants across Europe and in key third-party countries.

The CCS Directive must be implemented by member states into 
national law by 31 December 2010, to help promote the development and 
the safe use of CCS technologies, allowing the CO2 emitted by industrial 
processes to be captured and stored underground where it cannot contrib-
ute to global warming.

The CCS Directive represents the basis of a new legal framework 
for the geological storage of CO2 by setting out site selection criteria. It 
focuses on forming a legal framework addressing the environmental integ-
rity of the technique and other deployment issues. It also details what must 
be included in storage permits, and requires the provision of financial secu-
rity by operators and monitoring (both during and after operation) to allow 
site restoration.

The risk of carbon leakage is also analysed and addressed in the new 
ETS Directive to preserve the environmental integrity of the EU’s policies. 
A draft Commission decision under the ETS contains a list of sectors and 
sub-sectors that are deemed to be exposed to a significant risk of carbon 
leakage based on the criteria set out in the new ETS Directive. A sector or 
sub-sector may be added to this list on the basis of new information if it 
satisfies the relevant criteria.

Directive on road transport (2009/33/EC)
Directive 2009/33/EC of the European Parliament and of the Council of 23 
April 2009 on the promotion of clean and energy-efficient road transport 
vehicles aims at promoting and stimulating the development of a market 
for clean and energy-efficient vehicles. As a result, and regarding green-
ing procurement for public transport, it requires public authorities and 
operators under a public service contract to take into account the impact of 
vehicles during their operational lifetime in terms of energy consumption, 
CO2 emissions and other pollutant emissions (NOx, NMHC and particu-
late matter).

In order to take into account the environmental impact of vehicles 
and choose a set of technical specifications for energy and environmental 
performance in the documentation established when the vehicle is pur-
chased or to include energy and environmental impacts in the purchas-
ing decision, the Directive provides a methodology for the calculation of 
operational lifetime costs, which monetises the cost of energy consump-
tion, CO2 emissions and pollutant emissions during a vehicle’s operational 
lifetime.

Decision No. 406/2009 
Decision No. 406/2009 on effort sharing, which came into force on 25 June 
2009, sets different (ie, burden sharing) targets for each member state and 
provides binding GHG emissions limits for certain categories of emissions 
that are not subject to the EU ETS for the period 2013 to 2020, to contribute 
to the EU’s overall 20 per cent cutting GHG emissions objective. 

Through this measure, stricter GHG emissions cuts may be imple-
mented if an international climate change agreement is reached to succeed 
the Kyoto Protocol. 

Following these commitments made by the Community for the period 
from 2013 to 2020, each member state shall have annual emissions quo-
tas forming a linear trajectory from 2013 to 2020. Each year between 2013 
and 2020, member states’ emissions must be lower than the corresponding 
annual emissions quota. The annual emissions quota for 2020 corresponds 
to the percentage fixed in Annex II to the Decision for each member state.

During the period from 2013 to 2019, a member state may carry for-
ward from the following year a quantity of up to 5 per cent of its annual 
emission allocation. The unused part of the quota may be carried over to 
subsequent years. It is also possible, under certain conditions, to transfer a 
part of this allocation to other member states.

Regulation No. 443/2009
Regulation No. 443/2009 limits CO2 emissions for new passenger cars 
(which came into force on 8 June 2009) and encourages the car industry to 
invest in low-carbon and energy-efficient technologies and eco-innovation 
to promote long-term EU competitiveness.

Its aim is to reduce CO2 emissions from new cars sold in the EU 
(regardless of the country of manufacture).

Some key elements of the adopted Regulation are as follows:
• limit value curve: the fleet average to be achieved by all cars regis-

tered in the EU is 130 grams per kilometre (g/km). A limit value curve 
implies that heavier cars are allowed higher emissions than lighter cars 
while preserving the overall fleet average;

• phasing-in of requirements: in 2012, 65 per cent of each manufactur-
er’s newly registered cars must comply on average with the limit value 
curve set by the legislation. This rose to 75 per cent in 2013, 80 per cent 
in 2014 and 100 per cent from 2015 onwards;

• lower penalty payments for small excess emissions until 2018: if the 
average CO2 emissions of a manufacturer’s fleet exceed its limit value 
in any year from 2012, the manufacturer has to pay an excess emissions 
premium for each car registered. This premium amounts to €5 for the 
first g/km over the limit, €15 for the second g/km, €25 for the third g/
km and €95 for each subsequent g/km. From 2019, the first g/km over 
the limit will cost €95;

• long-term target: a target of 95g/km is specified for 2020. The methods 
for reaching this target and the aspects of its implementation, includ-
ing the excess emissions premium, need to be defined in a review to be 
completed no later than the beginning of 2013; and

• eco-innovations: because the test procedure used for vehicle type 
approval is outdated, certain innovative technologies cannot demon-
strate their CO2-reducing effects under the type approval test. As an 
interim procedure until the test procedure is reviewed by 2014, manu-
facturers can be granted a maximum of 7g/km of emission credits on 
average for their fleet if they equip vehicles with innovative technolo-
gies, based on independently verified data.

Directive regarding reverse charge on CO2 emission allowance 
trading (2010/23/EU)
Directive 2010/23/EU of 16 March 2010 amends Directive 2006/112/EC 
on the common system of value-added tax (the VAT Directive) as regards 
an optional and temporary application of the reverse charge mechanism 
in relation to supplies of certain services susceptible to fraud. To counter 
recent missing trader fraud in relation to CO2 emission allowance trading, 
the European Council has adopted this Directive to allow member states to 
implement, on an optional and temporary basis, a reversal of liability for 
the payment of VAT on GHG emission allowance trading. This allowed, 
until 30 June 2015, liability for the payment of VAT on emission allowances 
and services to be shifted from the supplier (as normally required by EU 
rules) to the customer. Many EU member states (even prior to the adoption 
of the Directive) made use of the reverse charge mechanism (or in some 
cases a VAT exemption or outside the scope status) on domestic supplies of 
CO2 emission allowances.

The Energy Labelling and Energy Consumption Directive 
(2010/30/EU)
This Directive of 19 May 2010 on the indication by labelling and standard 
product information of the consumption of energy and other resources 
by energy-related products, which recasts the framework of the Energy 
Labelling Directive 92/75/EC, extends the scope of the energy label 
beyond household appliances to energy-related products and to prod-
ucts in the commercial and industrial sectors. It has now been extended 
to include all energy-related products, defined as any product having a 
‘significant direct or indirect impact on energy consumption during use’. 
The directive also introduces three new efficiency classes: A+, A++ and 
A+++ on top of the existing A grade for the most energy-efficient house-
hold products. The European Commission should provide a list of prior-
ity energy-related products. The new Directive entered into force on 19 
June 2010 with certain exceptions (ie, except for points (d), (g) and (h) of 
article 5, Responsibilities of Suppliers, that shall apply from 31 July 2011). 
Complementary instruments to this Energy Labelling Directive are the 
2009/125 Ecodesign Directive, the Energy Star and Eco-label Regulation.

The Energy Performance of Buildings Directive (EPBD) (2010/31/
EU)
This other Directive of 19 May 2010 on the energy performance of build-
ings (EPBD) updates, for the 27 member states of the European Union, 
the Action Plan that was established by Directive No. 2002/91/EC of 16 
December 2002. It is recalled in the introduction of the Directive that build-
ings represent ‘40 per cent of total energy consumption of the Union’ and 
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thus constitute an essential dimension of the ‘Three 20 in 2020’ EU policy. 
The target for new construction is ambitious: ‘member states shall ensure 
that: a) by 31 December 2020, all new buildings are nearly zero energy 
buildings, b) after 31 December 2018, new buildings occupied and owned 
by public authorities are nearly zero energy’ (article 9). ‘Intermediate tar-
gets for improving the energy performance of new buildings by 2015’ will 
be defined.

Most of the other provisions of the Directive apply to existing build-
ings. ‘When buildings undergo major renovation’ they must ‘meet 
minimum energy performance requirements’ (article 7). The minimum 
threshold of 1,000m2 of the 2002 Directive is deleted. Satisfaction of mini-
mum requirements may also apply to elements of renovated buildings. 
The role of energy performance certificates will be reinforced. The setting 
of the minimum requirements will take account of the profitability of the 
investment over the estimated economic life cycle (article 4). Inspections 
of heating and air conditioning systems will also be strengthened (articles 
14 and 15).

The EPBD had to be transposed before 9 July 2013.

Energy Efficiency Directive (2012/27/EU)
Reduction of energy consumption by 20 per cent and elimination of energy 
wastage by 2020 are among the main goals of the EU reduction of pri-
mary energy consumption (communication from the Commission to the 
European Parliament, the Council, the Economic and Social Committee 
and the Committee of the Regions of 8 March 2011 – Energy Efficiency 
Plan 2011 (COM(2011) 109 final)). A political agreement on the proposal 
for a directive of the European Parliament and of the Council on energy 
efficiency and repealing Directives 2004/8/EC and 2006/32/EC between 
the European Parliament and the Council was reached on 13 June 2012. 

The European Parliament voted in favour of the Energy Efficiency 
Directive on 11 September 2012 (COM(2011)0370). The Energy Efficiency 
Directive (2012/27/EU) will bring forward legally binding measures to step 
up member state efforts to use energy more efficiently at all stages of the 
energy chain – from the transformation of energy and its distribution, to 
its final consumption. Measures will include the legal obligation to estab-
lish energy efficiency obligation schemes or policy measures in all member 
states aimed at helping citizens, and the industry, to better manage their 
energy consumption. Other measures include an exemplary role to be 
played by the public sector and a right for consumers to know how much 
energy they consume, to better exploit potential energy savings.

Based on this legislation, the EU has put in place an ambitious energy 
policy covering the full range of energy sources from fossil fuels (oil, gas 
and coal) to nuclear energy and renewables (solar, wind, biomass, geother-
mal, hydroelectric and tidal).

These new developments in climate regulation represent a major con-
tribution to combating climate change and will lead to a low-carbon econ-
omy, which represents a major economic opportunity for the EU.

Directive on the limitation of emissions of certain pollutants into 
the air from medium combustion plants (2015/2193/EU) sets 
limits for emissions of sulphur dioxide, nitrogen oxide and other 
dusts coming from medium combustion plants (between 1 and 
50MW), regardless of the type of fuel used
It is also interesting to note the current preparation of a new Renewable 
Energy Directive for the period after 2020; The Commission held a public 
consultation on this new draft Renewable Energy Directive for the period 
after 2020, from November 2015 to February 2016. This new directive will 
cover the period 2020–2030, and should remind the main objectives of 
the energy union framework strategy: the competitiveness of the electric 
system, security of supply, and the reduction of greenhouse gas emissions. 

Environmental and Energy Aid Guidelines 2014 to 2020
The European Commission has adopted new Environmental and Energy 
Aid Guidelines, which will be valid from 1 July 2014 until the end of 2020. 
Notably, it includes new provisions on aid to energy infrastructure to facili-
tate investment in particular into Smart Grids to promote energy efficiency 
and cross-border interconnection as it helps to strengthen the internal 
energy market as well as providing support for system stability and genera-
tion adequacy. The guidelines will support member states in reaching their 
2020 climate targets, while addressing the market distortions that may 
result from subsidies granted to renewable energy sources.

Another key feature of the guidelines includes the gradual introduction 
of market-based mechanisms for renewable energies with the replacement 

of feed-in tariffs by feed-in premiums, in order to expose renewable energy 
sources to market signals.

It is foreseen that several categories of environmental and energy aid 
measures will be included in the upcoming revision of the General Block 
Exemption Regulation.

As a conclusion, a fully fledged policy in the fight against global warm-
ing and adaptation to climate change is required to achieve the ‘20-20-20’ 
targets, with a mix of command and control measures and market-based 
mechanisms.

The EU has adopted targets to reduce GHG emissions by at least 20 
per cent by 2020 without prejudice to the position it will take in the next 
international negotiations on post-Kyoto agreements and calls for the EU 
to set the target in international negotiations of reducing GHG emissions 
in developed countries by 30 per cent (compared with 1990 levels) by 2020.

Developed countries should commit to cutting their GHG emissions 
by 30 per cent compared to 1990 levels by 2020 as part of a post-2012 
international agreement. Adaptation is also a necessary element that must 
be comprehensively addressed, as emphasised in the EU policy paper 
‘Stepping up international climate finance: A European blueprint for the 
Copenhagen deal’.

On 31 December 2012, the Kyoto commitment period will expire for 
Annex I countries while the EU ETS will enter Phase III. No agreement on 
a post-Kyoto follow-up treaty has yet been made. 

The conclusions adopted by the Council on 21 October 2009 (doc 
14790/09), together with these European Council conclusions (15265/09) 
and their attached guidelines, give the EU a strong negotiating position for 
a post-Kyoto agreement beyond 2012. The Commission’s 2050 roadmap 
for a low-carbon economy will be the next step.

However, the Copenhagen Accord of 18 December 2009 by way of 
decision 2/CP15 did not reach a major agreement, despite the significant 
influence of the 27 EU countries for the future international climate reg-
ulation. The EU did not play a decisive role during the final phase of the 
negotiation to obtain a legally binding agreement for the period starting 
1 January 2013 that builds on the Kyoto Protocol and incorporates all its 
essentials. The chapeau of the Copenhagen Accord lists 114 parties agree-
ing to the Accord. As part of a global and comprehensive agreement for the 
period beyond 2012, the EU reiterated its conditional offer to move to a 30 
per cent reduction by 2020 compared to 1990 levels, provided that other 
developed countries commit themselves to comparable emission reduc-
tions and that developing countries contribute adequately according to 
their responsibilities and respective capabilities.

Deforestation was one of the key discussions through Reducing 
Emissions from Deforestation and Forest Degradation (REDD) finance 
mechanisms under the UNFCCC framework. As part of the Copenhagen 
Accord, the Copenhagen Green Climate Fund shall also be established 
as an operating entity of the financial mechanism of the Convention to 
support projects, programmes, policies and other activities in developing 
countries related to mitigation, including REDD-plus, adaptation, capacity 
building, technology development and transfer.

The conference in Doha, Qatar (26 November – 7 December 2012) 
aimed to clarify the future of the Kyoto Protocol and aimed to acceler-
ate the GHG emissions reduction process as well as solving the financ-
ing of adaptation aids and technology transfer towards developing 
countries in accordance with the principle of ‘common but differentiated 
responsibilities’.

Despite the present situation, the Commission finds, in its policy 
framework for climate and energy in the period from 2020 to 2030 that as 
long as there are no comparable efforts undertaken in other major econo-
mies, similar policies (including an improved system of free allocation of 
allowances with a better focus) will also be needed after 2020 to ensure the 
competitiveness of Europe’s energy-intensive industries. Besides a binding 
GHG emission reduction target, the 2030 framework also aims at achiev-
ing competitive and affordable energy prices, binding targets for renew-
able energy at EU-level, promoting improvements in energy efficiency and 
a reform of the EU ETS. The GHG reduction rate of 40 per cent below the 
1990 level should be reached by 2030 through continuous efforts by the 
ETS and non-ETS sectors in lowering their emissions. Moreover, the pro-
posed reform of the EU ETS includes the establishment of a market stabil-
ity reserve at the beginning of the next trading period in 2021.

According to the findings by the IPCC Fourth Assessment Report, 
developed countries as a group should reduce their GHG emissions below 
1990 levels through domestic and complementary international efforts by 
25 to 40 per cent by 2020 and by 80 to 95 per cent by 2050, while developing 
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countries as a group should achieve a substantial reduction below the cur-
rently predicted emissions growth rate, of 15 to 30 per cent by 2020.

The Fifth Assessment Report by the IPCC concluded that global 
warming is being felt on all continents and across the oceans and that the 
transition to clean energy to avoid the worst impacts of climate change is 
affordable. Policymakers around the world must now act on the IPCC’s 
warning and work to agree a binding global climate deal in 2015 to ensure 
temperature rises do not exceed a point that could dangerously destabilise 
the climate.

However, though Kyoto has not yet been renewed, it may not yet be a 
death knell for the climate fight as it is the only binding international cli-
mate law applicable at this stage. The Paris Conference COP21 or CMP11 
held from 30 November to 11 December 2015 built on the ‘momentum’ 

achieved in Durban (the Durban Package) and continued in Doha to ensure 
that such a global legally binding agreement remains on track and will be 
delivered by 2015, that is, for a second commitment period of the Kyoto 
Protocol which began on 1 January 2013, as well as acting as a transition 
to a new international regime involving all parties to be in place by 2020. 
The COP22 will be held from 7 till 18 November 2016 in Marrakesh. The 
conference aim to concretise and reinforcing the objectives signed during 
the COP21.

The EU is confronted with a changing global energy landscape. While 
the EU remains highly dependent on imported fossil fuels, Europe’s energy 
security strategy must address risks of disruptions of supply, reducing cost 
exposure to price increases, as well as the decarbonisation of its economy.

Adrien Fourmon adrien.fourmon@huglo-lepage.com

81 rue de Monceau
75008 Paris
France

Tel: +33 1 56 59 29 59
Fax: +33 1 56 59 29 39
www.huglo-lepage.com
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Austria
Thomas Starlinger and Verena Pell
Starlinger Mayer Attorneys at Law

Main climate regulations, policies and authorities

1 International agreements

Do any international agreements or regulations on climate 
matters apply in your country? 

Austria is party to the United Nations Framework Convention on Climate 
Change (UNFCCC) as well as its Kyoto Protocol, which entered into force 
in 2005 and expired at the end of 2012. During the UN Climate Change 
Conference in December 2012 in Doha, the member states of the European 
Union, including Austria, accepted a second commitment period until 
2020. The achievement of the targets for the European Union set therein 
is already envisioned by the European Climate and Energy Package for 
2020. During the 20th Climate Change Conference of the parties to the 
UNFCCC from 1 to 12 December 2014 in Lima (Peru) a basis for preparation 
of a global climate treaty was achieved At the Paris Climate Conference 
(COP21) in December 2015, 195 countries adopted the first-ever universal, 
legally binding global climate deal, which is due to enter into force in 2020. 
The agreement sets out a global action plan to put the world on track to 
avoid dangerous climate change by limiting global warming to well below 
2°C. For Austria this means a reduction of greenhouse gas emissions in the 
amount of at least 80 per cent until 2050.

The second topic of the Climate Change Conference in Lima was 
the agreement on guidelines for national contributions (intended nation-
ally determined contributions (INDCs)) for a new global climate treaty. 
The European Union is now working intensively on its own INDC for the 
new global climate treaty. Therefore, in October 2014, the Council of the 
European Union decided on a framework for a new Climate and Energy 
Package 2030.

Being a member state of the European Union, Austria is subject to 
EU legislation on climate matters and to the European Climate Change 
Programme including, inter alia, directives on the promotion of renewable 
sources of energy and on the greenhouse gas emissions allowance trading 
scheme.

Further, Austria is party to the Vienna Convention for the Protection 
of the Ozone Layer and its Montreal Protocol, which aims to reduce and 
eliminate man-made chemicals destroying the ozone layer.

To accomplish the targets of the mentioned agreements and regula-
tions, Austria has introduced the Austrian Emissions Allowances Trading 
Act (EZG), the Green Electricity Act and the Act for the Promotion of the 
Environment.

2 International regulations and national regulatory policies

How are the regulatory policies of your country affected by 
international regulations on climate matters?

Austrian regulatory policies and legislation are directly influenced by inter-
national agreements and even more by legislative acts of the European 
Union. Austria has already transposed the relevant European directives 
concerning the greenhouse gas emissions trading system, the promotion of 
energy from renewable sources and the specification of petrol, diesel and 
gas-oil, and remains active in the process of transposing further directives.

On 4 December 2012 the European Energy Efficiency Directive 
became effective, which aims to increase energy efficiency by 20 per cent 
until 2020. Among others, the Directive requires EU member states to 
define national energy efficiency targets and sets obligations of the public 
sector to purchase services, products or buildings considering their energy 

efficiency, especially as every year 3 per cent of the total floor area owned 
by public bodies has to be renovated. On 11 August 2014, the Federal Act 
on increasing energy efficiency within the industry and the federal state 
(EEffG) was published in the Federal Law Gazette, implementing the 
Energy Efficiency Directive into national law. The EEffG obliges the fed-
eral state and the energy suppliers to set measures to increase energy effi-
ciency. Undertakings with a turnover and a number of employees above a 
certain level are obliged to conduct energy audits on a regular basis.

3 Main national regulatory policies

Outline recent government policy on climate matters. 

Based on an extensive survey of the options available for achieving the 
Kyoto target and a draft from the Ministry of Agriculture and Forestry, 
Environment and Water Management, working groups prepared the 
Austrian climate policy 2002 (Klimastrategie 2002), which was adopted by 
the Council of Ministers and the Council of Governors in 2002.

The policy was amended in 2007 when the review process revealed 
that the measures taken would be insufficient to achieve the targets of 
the Kyoto Protocol. The amended policy (Klimastrategie 2007) includes, 
inter alia, measures for the enhancement of the energy efficiency of build-
ings, increased targets for the share of energy from renewable sources, an 
increase in the share of alternative fuels (biodiesel and bioethanol) and 
the purchase of emission reduction units (45 tonnes CO2 equivalent) in 
the course of the Austrian Joint Implementation and Clean Development 
Mechanisms Programme (two project-based Kyoto mechanisms).

Further, the former Ministry of Economy, Family and Youth and the 
Ministry of Agriculture, Forestry, Environment and Water Management 
published the Austrian energy policy in March 2010; this focuses on meas-
ures in the energy realm to reach objectives such as 20 per cent more 
energy efficiency, a 34 per cent share of renewables and 21 per cent less 
greenhouse gas emissions within the EU Emissions Trading System (EU 
ETS).

Because of the impact that climate change will probably have on the 
ecosystem and on society, the European Union required member states to 
develop strategies on adapting to climate change. On 20 July 2012, Austria 
presented its strategy covering measures concerning protection from natu-
ral hazards, disaster management, etc.

4 Main national legislation

Identify the main national laws and regulations on climate 
matters. 

As mentioned above, Austria has implemented the EU ETS by means of 
the EZG (as amended in 2011), which contains rules regarding emission 
permits, the allocation of and the trade with greenhouse gas emission 
allowances and the procedures for monitoring emissions.

The Green Electricity Act (as amended in 2012) governs the funding of 
production of energy from renewable sources. The target under the Green 
Electricity Act is to increase the share of renewable sources of energy in 
electricity production to 15 per cent in 2015. In addition to wind, biomass/
biogas and photovoltaics, newly built and expanded small hydropower 
plants and newly built medium-sized hydropower plants are also included 
in the aforementioned 15 per cent target. Target values for the further 
development of the following were also defined: hydropower (700MW), 
windpower (700MW), photovoltaics (500MW) and biomass and biogas 
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(100MW). For the development between 2010 and 2020, quantitative tar-
gets are fixed as follows: hydropower (1,000MW), wind (2,000MW), bio-
mass and biogas (200MW) and photovoltaics (1,200MW).

The Act for the Promotion of the Environment is the basis for joint 
implementation and clean development mechanism projects in Austria. In 
January 2015 an amendment to the Act entered into force. The amendment 
introduces subsidies for water management in Austria in the amount of 
€200 million for 2015 and 2016. 

As the measures under the Austrian climate policy are manifold (see 
question 3), climate-relevant regulations are also included in various other 
legislation, such as laws concerning house-building subsidies or biofuels.

In November 2011 the Climate Change Act was enacted, which sets 
maximum amounts of greenhouse gas emissions for the different sectors. 
Further, procedures for the development of measures for an increase in 
energy efficiency and renewables, mobility management and waste pre-
vention have been established.

The EEffG intends to increase energy efficiency and sets a limit for the 
energy consumption of 1,050 petajoules per year in 2020 in Austria.

5 National regulatory authorities

Identify the national regulatory authorities responsible 
for climate regulation and its implementation and 
administration. Outline their areas of competence.

The body mainly responsible for implementing the ETS is the Austrian 
Federal Ministry of Agriculture, Forestry, Environment and Water 
Management. The Ministry is responsible for the allocation of greenhouse 
gas emission allowances (for details, see question 12), in cooperation 
with the Austrian Ministry for Science, Research and Economy and the 
European Commission.

Permits for installations emitting greenhouse gases are issued by the 
authorities that are competent to issue the plant licence under the respec-
tive law; generally, these are the administrative district authority under 
industrial law or the provincial governor for power plants.

The Minister of Agriculture, Forestry, Environment and Water 
Management may impose fines for offences under the EZG, such as the 
operation of installations emitting greenhouse gases without a permit.

General national climate matters

6 National emissions and limits

What are the main sources of emissions of greenhouse gases 
(GHG) (or other regulated emissions) in your country and the 
quantities of emissions from those sources? Describe any 
limitation or reduction obligations. Do they apply to private 
parties in your country?

According to the data published by the Ministry of Agriculture, Forestry, 
Environment and Water Management in the Austrian Energy Status 2016, 
the main sources of emission of greenhouse gases in Austria in 2014 were:
• traffic (21.7 million tonnes of CO2): notably, this sector is, with the 

exception of air traffic, not covered by the scheme of the EZG; one rea-
son for the high amount of emissions accounted for in Austria is the 
relatively low price of fuel as compared to neighbouring states, which 
leads to fuel tourism;

• industry (10.5 million tonnes of CO2); and
• production of energy (8.8 million tonnes of CO2): this includes power 

plants as well as the supply of heat (district heating, etc).

Under the Kyoto Protocol, Austria was required to reduce its greenhouse 
gas emissions by 13 per cent in the period from 2008 to 2012, as compared 
with its emissions in 1990 (see question 9). In 2012, the last year of the first 
Kyoto Protocol commitment period, Austria reduced greenhouse gas emis-
sions by 3.3 per cent compared with 2011.

The allocation of emission allowances to the sectors covered by the EU 
ETS, as well as to the operators of installations within the scheme, is deter-
mined by the EZG (see question 12). Even though the allocation does not 
have a limitation of emissions, the obligation of the industry to purchase 
allowances for additional emissions is regarded as an incentive to reduce 
emissions.

7 National GHG emission projects

Describe any major GHG emission reduction projects 
implemented or to be implemented in your country. 
Describe any similar projects in other countries involving the 
participation of government authorities or private parties 
from your country.

Since its establishment in 2007, the climate and energy fund has initiated 
85,000 projects in different areas including research, e-mobility, traffic, 
renewable energy, energy efficiency, model regions, and building and 
renovating. By 2016, €1 billion had been spent and another €31 million 
has been made available for 2016. For example, at this time the main focus 
of the climate and energy fund lies with Smart City projects and electro 
mobility flagship projects.

Since 2010, 40 projects have been initialised under the Smart City 
initiative of the climate and energy fund. Through the use of intelligent 
green technology, urban sections, residential areas, settlements or regions 
in Austria are meant to be developed into zero-emission cities or urban 
regions. Innovative concepts concerning architecture, appropriate energy 
technologies and also e-mobility shall be integrated into a complete sys-
tem, which will be tested in certain Austrian cities.

Individuals, as well as companies, research institutions and local 
authorities, can apply. In 2016, for the fifth and sixth call of the ‘Smart 
Cities Demo’ programme, a total funding amount of €5.3 million was made 
available.

The electro mobility flagship projects focus on the development and 
application of innovative technologies for the efficiency improvement of 
the transport system. Subsidies are available for one or two lead projects 
with an emphasis on ‘low emission electric fleets’. These lead projects 
should show how electrically propelled vehicle fleets can be implemented 
technologically and organisationally within companies.

Another very successful initiative established in 2004 by the Ministry 
of Agriculture, Forestry, Environment and Water Management is 
klima:aktiv. The aim is to promote the launch of climate-friendly technolo-
gies and services. Klima:aktiv offers changing programmes in four sectors: 
mobility, energy saving, building and renovation, and renewable energies. 
For example, with its e5 programme, klima:aktiv supports communities on 
their way to energy self-sufficiency by providing qualified consultants help-
ing to find the best solutions for each community.

The klima:aktiv pakt2020 is Austria’s climate pact for large companies 
created by the Austrian Ministry of Agriculture, Forestry, Environment and 
Water Management. The partner companies of the klima:aktiv pakt2020 
give a voluntary (but binding) commitment to reduce their greenhouse 
gas emissions by 32.3 per cent by 2020. The number of partner companies 
reached a total of 11 large companies, which reduced their greenhouse gas 
emissions by 596,000 tonnes. This corresponds to the annual emission of 
passenger cars.

Climate Austria is a project where participants can make a volun-
tary contribution to climate protection. This support of the participants 
will facilitate the implementation of Austrian and international climate 
protection projects. Climate Austria has introduced a process known as 
CO2 compensation, to offset unavoidable emissions by reducing emis-
sions elsewhere. Participants are able to calculate their CO2 emissions on 
Climate Austria’s website (eg, for air travel they can find out the amount in 
euros needed to compensate for the CO2 emissions).

Domestic climate sector

8 Domestic climate sector

Describe the main commercial aspects of the climate sector in 
your country, including any related government policies.

Austria is already one of the leading countries in the use of hydropower. At 
present, the remaining potential of this renewable energy source is being 
assessed and hydropower projects are being promoted. In addition, Austria 
sponsors other renewables through the Green Electricity Act, including 
wind parks, hydropower, biomass and biogas and solar plants.

Measures in the building sector are especially being promoted under 
the heading of ‘energy efficiency and saving’. The agricultural sector is also 
trying to foster biomass and biofuel projects.

Different industries in Austria profit from the implementation of the 
national climate policy. The wind and solar energy sectors are, compared 
to leading states in this field such as Germany and Spain, relatively small. 
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However, Austria is focusing on hydropower and biomass (especially pel-
lets) for use in combined heat and power plants as well as in private house-
holds. The government sponsors projects like these by granting investment 
subsidies.

General GHG emissions regulation

9 Regulation of emissions

Do any obligations for GHG emission limitation, reduction 
or removal apply to your country and private parties in your 
country? If so, describe the main obligations.

The Kyoto Protocol commitments ended in 2012 and no consent for a suc-
cessor agreement could be achieved between the contracting parties. 

However, under the European Climate and Energy Package of 2009, 
Austria is required to reduce emissions from sectors not covered by the 
EU ETS by 16 per cent from their 2005 level. In October 2014 the heads 
of governments and states decided on a climate and energy package 2030, 
which aims to reduce greenhouse gas emission by 40 per cent by 2030 
(in comparison with 1990). The amount of renewable energies should be 
increased to at least 27 per cent compared to the entire energy supply. By 
2030, 27 per cent more energy efficiency is expected to be achieved.

However, obliging the undertakings that are part of the EU ETS to 
acquire (and submit) a certain amount of emission allowances for their 
actual emissions is seen as providing an incentive to reduce emissions.

10 GHG emission permits or approvals

Are there any requirements for obtaining GHG emission 
permits or approvals? If so, describe the main requirements.

The operator of an installation emitting greenhouse gases must hold a 
greenhouse gas emission permit. The purpose of such permit is to ensure 
that the operator will monitor and report the emissions in the way pre-
scribed by Austrian and European law.

Accordingly, the operator must demonstrate in its application that 
it is capable of monitoring and reporting the emissions in the way pre-
scribed by such law. To do this, it must submit a monitoring plan by filling 
in an electronic form. Since Commission Regulation (EU) No. 601/2012 
on the monitoring and reporting of greenhouse gas emissions pursuant 
to Directive 2003/87/EC of the European Parliament and of the Council 
came into force on 1 August 2012, an EU-wide standardised form, which 
is available on the website of the Ministry of Agriculture, Forestry, 
Environment and Water Management (www.bmlfuw.gv.at/umwelt/ 
klimaschutz/eu-emissionshandel/info-anlagen/reservezuteilung.html), 
needs to be used.

The operator must also submit a reporting plan.

11 Oversight of GHG emissions

How are GHG emissions monitored, reported and verified?

As described in question 10, the operator has to submit a monitoring plan 
when applying for an emission permit, in which it describes the method-
ology it uses for determining the emission of its installation. The opera-
tor can choose between a calculation-based and a measurement-based 
method. The competent Austrian authority (see question 5) has to approve 
such a plan and any amendment thereof.

Every year, the operator has to submit an emissions report to a private 
independent verification agency (approved by the Ministry of Agriculture, 
Forestry, Environment and Water Management) using an internet portal 
(https://secure.umweltbundesamt.at/edm_ portal/cms.do?get=/portal/
informationen/anwendungenthemen/ezg.main). After approval of the 
emissions report by the agency, the operator has to submit the emissions 
report to the Ministry of Agriculture, Forestry, Environment and Water 
Management again via the above-mentioned internet portal.

As mentioned in question 10, on 1 August 2012 the Monitoring 
Regulation came into force. According to the provisions of the EZG, any 
emission permit holder was obliged to amend the existing monitoring plan 
within four months using the new template available on the website of the 
Ministry of Agriculture, Forestry, Environment and Water Management.

GHG emission allowances (or similar emission instruments)

12 Regime

Is there a GHG emission allowance regime (or similar regime) 
in your country? How does it operate? 

There has been an emission allowances regime in Austria since 2005 as 
part of the EU ETS. Until 2012, the allocation of emission allowances was 
carried out via a three-stage system: a national allocation plan; Austrian 
allocation regulation; and an individual administrative allocation deci-
sion. The regime operated with subsequent trading periods; the first period 
lasted from 2005 until 2007 as a kind of test period (Phase I), whereas all 
the following trading periods were meant to be five-year periods, but since 
the amendment of the EZG in 2011, the trading periods after 2013 will be 
eight-year periods.

For each trading period, the Minister of Life, in consultation with the 
Finance Minister and the Minister for Economic Affairs, enacted a national 
allocation plan (NAP), followed by a regulation by the Minister of Life and 
a similar individual administrative allocation decision for each installa-
tion. On 23 April 2009, the European Community enacted a new Directive 
concerning the EU ETS as part of the Climate Package. According to this 
Directive, there were to be no NAPs for the third trading period beginning 
2013. Instead, the European Commission will enact a ‘Community-wide 
quantity of allowances’. On 12 December 2011, the new EZG 2011 was pub-
lished in the Federal Law Gazette, transposing the Directive into Austrian 
law. As a result, there will no longer be NAPs. Instead the member states 
will have to calculate – according to the standardised provisions applica-
ble in every member state – the quantities of allocation and have them 
approved by the Commission.

By 30 April every year the operator has to return emission allowances 
corresponding to the tonnes of greenhouse gases it has emitted in the pre-
vious year to the Ministry of Agriculture, Forestry, Environment and Water 
Management. The emission allowances are subsequently deleted from the 
operator’s account in the EU-wide registry, which has been available since 
mid-2012. In the event the operator does not return the respective num-
ber of emission allowances, €100 (adapted to the monetary union index of 
consumer prices) will be charged for each emitted tonne.

Emission allowances are valid for one trading period and will be 
deleted from the registry four months after the beginning of the next trad-
ing period. However, as from 2013 the deleted emission allowances from 
the last period (starting with Phase II, 2008 to 2012) are substituted in the 
next period (known as ‘banking’). Austria did not allow banking for the first 
period (2005 to 2007), as the substitution would have had to be carried out 
by using Austria’s assigned amount units, which would have been difficult 
in connection with Austria’s share of the EU Kyoto goal of reducing CO2 by 
13 per cent below 1990 levels by 2012. The emission allowances of Phase I 
constituted a different ‘good’ than the emission allowances of the follow-
ing periods, as they did not yet have a share in the amount allocated to the 
member states.

Based on Directive 2009/29/EC significant changes to the ETS 
became effective on 1 January 2013. As mentioned above, the trading 
period has been extended to eight years. A significant increase in the gas 
and industry sectors covered has also become effective. Instead of national 
NAPs an EU-wide limit of all available emission certificates and a harmo-
nised allocation mechanism are in force. It is intended that more certifi-
cates are to be auctioned and that only special industry sectors be provided 
with free certificates. The target for emissions from sectors covered by the 
EU ETS is to achieve 21 per cent lower emissions in 2020 than in 2005. A 
single, EU-wide cap on emissions applies in place of the previous system 
of national caps.

13 Registration

Are there any GHG emission allowance registries in your 
country? How are they administered? 

Since mid-2012, an EU-wide registry has become available, which has to 
be used by the Ministry of Agriculture, Forestry, Environment and Water 
Management to ensure the exact registration of the allocation, holding, 
transfer and cancellation of emission allowances. The registry is adminis-
tered by a body set up by the Ministry.
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14 Obtaining, possessing and using GHG emission allowances

What are the requirements for obtaining GHG emission 
allowances? How are allowances held, cancelled, surrendered 
and transferred? Can rights in favour of third parties (eg, a 
pledge) be created on allowances?

The emission allowances for Phase I were allocated free of charge. For 
Phase II, around 97.7 per cent of the emission allowances were allocated 
free of charge and the rest were auctioned (the allocation regulation for 
Phase II, BGBl II, No. 279/2007 amended by BGBl II, No. 326/2010 regulat-
ing, inter alia, an increased number of emission allowances). In 2013, more 
than 40 per cent of allowances were auctioned, and this share will increase 
progressively each year.

Each operator falling under the scope of the Austrian ETS holds its 
emission allowances in an account in an EU-wide registry. The emission 
allowances are deleted by the registry at the request of the operator. The 
EZG stipulates that the operator of an installation has to surrender the 
used allowances to the Ministry of Agriculture, Forestry, Environment and 
Water Management by 30 April of the following year.

In Austria, allowances have the legal character of goods and can be 
transferred between persons or legal entities in the EU as well as in third 
countries, provided such countries recognise the emission allowances in 
reciprocal agreements. The transfer of the allowances becomes valid with 
entry into the registry.

Trading of GHG emission allowances (or similar emission 
instruments)

15 Emission allowances trading

What GHG emission trading systems or schemes are applied 
in your country? 

As previously mentioned, the EU ETS applies in Austria. However, only a 
share of the total sum of emissions is covered by the system: the energy 
sector and industries such as the production and processing of ferrous 
metals and the production of metal ore, pig iron and steel, cement, clinker 
glass, ceramic products, paper, board and pulp from timber. In 2009, the 
aviation industry and the production of aluminium and certain chemicals 
were added to the scope of the EZG. Further, in 2011, emissions from the 
production of petrochemicals and ammonia and certain nitrous oxide 
emissions were then added. Greenhouse gases like methane, farming, 
industries other than those mentioned above, private households and the 
transport sector do not fall under the scope of the EU ETS.

In Phase II of the EU ETS (2008–2012), member states were free to 
auction up to 10 per cent of emission allowances. In Austria, only 2.3 per 
cent were auctioned; the rest were allocated for free. Auctioning allow-
ances can be carried out over the counter, meaning directly between the 
acting persons, via a broker or via stock exchanges (eg, the European 
Climate Exchange in London, the European Energy Exchange in Leipzig 
and the Energy Exchange Austria (EXAA) in Vienna). Compared to Phase 
I, Phase II allowed entities to compensate for a lack of allowances by reduc-
ing emissions in non-member states (see question 13).

In Phase III (2013–2020), the total amount of emission allowances 
has been reduced again, and more and more allowances will be auctioned 
(from 20 per cent in 2013 to finally 100 per cent in 2025).

Moreover, the allocation criteria have been changed from the grandfa-
thering principle (meaning that installations get as much emission allow-
ance for free as they emitted CO2 in the past) to the BAT (best available 
technology) principle; allowances are not allocated according to the emit-
ted gas, but according to the amount of emissions of a modern and efficient 
installation in the same sector and of the same size.

16 Trading agreements

Are any standard agreements on GHG emissions trading 
used in your country? If so, describe their main features and 
provisions.

Trading is possible, for example, via the EXAA or via the Austrian 
Development Bank as a broker. Apart from future contracts and the stand-
ard agreement provided by the European Federation of Energy Traders 
(EFET), there are no standard agreements in Austria, and the EFET agree-
ment is only made for transactions between energy or gas providers. In 

other words, there is no general standard agreement on emissions trading 
at present.

Sectoral regulation

17 Energy sector

Give details of (non-renewable) energy production and 
consumption in your country. Describe any regulations on 
GHG emissions. Describe any obligations on the state and 
private persons for minimising energy consumption and 
improving energy efficiency. Describe the main features of 
any scheme for registration of energy savings and for trade of 
related accounting units or credits. 

According to the Austrian Energy Status 2015 of the Ministry of Science, 
Research and Economy (using mostly data from 2014), the total energy 
production in Austria was 512 petajoules (8.9 per cent natural gas, 7.6 per 
cent oil, 5.7 per cent combustible waste, 28.8 per cent hydropower and 
49.1 per cent other renewables), while the gross domestic consumption 
was up to 1,380.8 petajoules. The imported amount of energy was 1,180.5 
petajoules. 

This domestic production is sufficient for only 37.1 per cent of Austria’s 
total energy consumption. Therefore, Austria has a net import tangent 
(quotient form the imports and the gross domestic consumption) of 65.9 
per cent and is more dependent on energy imports than the average EU 
member state (53 per cent average import rate in 2013).

The gross final energy consumption (ie, energy amount provided for 
the consumer to convert to net energy such as heating and electric lighting) 
of 1,063.2 petajoules can be divided into 37.9 per cent oil products, 20.2 per 
cent electricity, 16.5 per cent gas, 15.8 per cent renewables, 1 per cent com-
bustible waste, 6.9 per cent heating and 1.7 per cent coal.

Since 1 January 2015, large energy consumers have been required 
according to the Energy Efficiency Act to conduct an energy audit every 
four years and install an energy management system. Beginning in January 
2015, energy suppliers were obliged to register and to report to the national 
energy efficiency monitoring agency the amount of energy saving. In case 
the company fails to fulfil its energy saving obligation under the Energy 
Efficiency Act, it has to pay a fixed rate of compensation. The objective 
of the Energy Efficiency Act is to improve energy efficiency by 20 per cent 
until the year 2020. 

18 Other sectors 

Describe, in general terms, any regulation on GHG emissions 
in connection with other sectors.

Transport 
Although this sector emits 21.7 million tonnes of CO2 equivalent and has 
increased 54 per cent since 1990 (partly as a result of the the ‘fuel tour-
ism’ arising from lower fuel prices in Austria than in Germany), it is not 
included in the emission allowances and trading regime.

Agriculture
There is no specific regulation in place; agriculture is another sector that is 
not subject to the emission allowances and trading regime.

Exploration and production of oil, gas and minerals
Exploration and production, as well as refining processes, are covered by 
the EZG.

Industrial processes
The EZG scheme is applicable if the industry in question is one of the enu-
merated industries (see question 15).

Waste-to-energy activities
The EZG does apply, but the Austrian allocation regulation provides for 
special provisions (ie, a cogeneration bonus named the KWK bonus).
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Renewable energy and carbon capture

19 Renewable energy consumption, policy and general 
regulation

Give details of the production and consumption of renewable 
energy in your country. What is the policy on renewable 
energy? Describe any obligations on the state and private 
parties for renewable energy production or use. Describe the 
main provisions of any scheme for registration of renewable 
energy production and use and for trade of related accounting 
units or credits. 

Due to its topographical situation, Austria produces hydropower and bio-
mass in respectable amounts. All in all, renewable energy production con-
tributes more than three-quarters (77.9 per cent) to total domestic energy 
production, representing an increase of 3 percentage points compared with 
2012. Hydropower contributed 147 petajoules to the total energy amount 
in 2014. 

The production of biogenic fuel (pellets, biogas, sewage gas, etc) has 
increased by a factor of almost five since 1990 and contributed 1,714 peta-
joules in 2013.

These sources covered about 29.8 per cent of Austria’s gross energy 
domestic consumption in 2013. In 2012, Austria only contributed 1.4 per 
cent to the total energy production of the EU but produced 5.2 per cent of 
renewable energy in the EU. In 2009, Austria had the fourth-highest per-
centage of gross final energy consumption in the European Union. The aim 

set out in Austria’s action plan for energy efficiency is to reach 34 per cent 
by 2020.

One important legal basis is Directive 2001/77/EC, amended by 
Directive 2009/28/EC, which has been implemented in the Green 
Electricity Act to drive the deployment of renewable energy. This Act gen-
erally regulates the increased use of electricity from renewable sources 
(hydropower, wind energy, biomass and biogas, photovoltaics) and the 
documentation of the evidence of origin.

In Austria, green energy is promoted mainly by guaranteed feed-in tar-
iffs for power from renewable sources but also by investment subsidies (for 
small hydropower plants in particular).

20 Wind energy

Describe, in general terms, any regulation of wind energy.

There are no general restrictions for the construction and operation of wind 
energy plants. Any owner and operator of a wind energy plant has to com-
ply with the general duties for electricity generators under the applicable 
provincial electricity act. In addition, the following permits and approvals 
will be necessary subject to the specific circumstances:

Spatial planning
Regulations differ from province to province; in some cases a special dedi-
cation is required. In other cases, wind energy plants can only be built upon 
land that is dedicated for building.

Update and trends

The United Nations Climate Change Conference, COP21, was held 
in Paris from 30 November to 11 December 2015. The objective of the 
conference was to achieve a global climate treaty to reduce greenhouse 
gas emissions to limit the global temperature increase to 2°C above 
pre-industrial levels. At COP21 an agreement (the Paris Agreement) 
and a companion decision was reached. The main focus of the Paris 
Agreement and the companion decision lies on the following topics:
• reaffirm the goal of limiting global temperature increase well below 

2 degrees celsius, while urging efforts to limit the increase to 1.5 
degrees;

• establish binding commitments by all parties to make ‘nationally 
determined contributions’ (NDCs), and to pursue domestic 
measures aimed at achieving them;

• commit all countries to report regularly on their emissions and 
‘progress made in implementing and achieving’ their NDCs, and to 
undergo international review;

• commit all countries to submit new NDCs every five years, with the 
clear expectation that they will ‘represent a progression’ beyond 
previous ones;

• reaffirm the binding obligations of developed countries under the 
UNFCCC to support the efforts of developing countries, while for 
the first time encouraging voluntary contributions by developing 
countries too;

• extend the current goal of mobilising US$100 billion a year in 
support by 2020 through 2025, with a new, higher goal to be set for 
the period after 2025;

• extend a mechanism to address ‘loss and damage’ resulting from 
climate change, which explicitly will not ‘involve or provide a basis 
for any liability or compensation’;

• require parties engaging in international emissions trading to avoid 
‘double counting;’ and

• call for a new mechanism, similar to the Clean Development 
Mechanism under the Kyoto Protocol, enabling emission reductions 
in one country to be counted toward another country’s NDC.

Following a vote by the members of the European Parliament, 
the reform of the EU ETS will start in 2019. Currently, the prices 
for emission allowances are very low as a result of the economic 
crisis, among other things. Therefore, there are fewer incentives for 
investments in climate-friendly technologies. Under the new proposal, 
1.6 billion emission allowances will be taken off the market and put 
into a market reserve. This approach may lead to a price increase of 
emission allowances; however, many think that this reduction will not 
be sufficient.

Therefore, the European Commission started a new initiative in 
July 2015 proposing further measures for discussion. The European 

Commission has presented a legislative proposal to revise the EU ETS in 
line with the 2030 climate and energy policy framework. The proposal is 
an integral part of the work on achieving a resilient Energy Union with 
a forward-looking climate policy – a top political priority of the Juncker 
Commission, launched in February 2015.

This is the first step in delivering on the EU’s target to reduce 
greenhouse gas emissions by at least 40 per cent domestically by 2030 
as part of its contribution to the new global climate deal due to be 
adopted in Paris in December 2015. The proposal aims to ensure that the 
EU ETS remains the most efficient way to cut emissions in the decade to 
come. It can thereby build on the experiences by companies and public 
authorities from the first decade of its implementation. 

To achieve the 40 per cent EU target, the sectors covered by the 
ETS have to reduce their emissions by 43 per cent compared to 2005.

To this end, the overall number of emission allowances will decline 
at an annual rate of 2.2 per cent from 2021 onwards, compared to 1.74 per 
cent currently.

This amounts to an additional emissions reduction in the sectors 
covered by the ETS of some 556 million tonnes over the decade − 
equivalent to the annual emissions of the UK.

The proposal further develops predictable, robust and fair rules to 
address the risk of carbon leakage.

The revised EU ETS will provide stronger incentives for innovation 
and continue to ensure that European industries remain competitive 
on international markets. Additional funds from the EU ETS are 
provided for low-carbon innovation – for the first time also for energy-
intensive industry – and for the modernisation of the energy systems 
in lower-income member states. This will further stimulate the uptake 
of renewables and other low-carbon and energy-efficient technologies, 
which are, alongside decarbonisation, further key objectives of the 
Energy Union. The proposal will contribute to a better-functioning 
European-wide electricity market, which is the best means to ensure 
that electricity can be delivered to private consumers and industries in 
the most cost-efficient way.

Green paper on an energy and climate strategy
In May 2016, the Federal Ministry of Science, Research and Economy 
published a green paper for the discussion of a long-term energy and 
climate strategy. The green paper analyses the existing GHG situa-
tion, energy consumption and energy production and gives an over-
view for potential future scenarios. It contains questions for an expert 
consultation.

This green paper will lead to a white paper that should contain a 
concrete climate and energy development path. 
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Building law
In almost all provinces a permit is required. However, in Lower Austria, 
for example, a wind energy plant only requires an authorisation accord-
ing to the Building Regulations if no approval under the Electricity Act is 
required. An approval under the Lower Austrian Electricity Act is necessary 
if the bottleneck capacity exceeds 50kW.

Electricity law
Depending of the size of the wind energy plant, a separate permit may 
be necessary; with smaller wind energy plants, a notification is sufficient. 
Limits are defined in each province’s law.

Nature protection law
There are defined areas where wind energy plants are completely forbid-
den and areas where there are certain restrictions (eg, concerning height).

In other areas, whether a project violates conservation law or not is 
decided on the merits of the individual case.

Environmental impact assessment
If a wind-power plant reaches a certain size (20 plants or a total capacity 
of 20MW or more; 10 plants and 10MW in regions that are protected), an 
environmental impact assessment is obligatory.

Aviation law
No buildings at all are allowed within a safety zone around an airport. If 
someone wishes to build a wind energy plant in this area, pursuant to 
the Austrian Aviation Act an exceptional permit from the Ministry for 
Transport, Innovation and Technology (Austrian Civil Aviation Authority) 
for civil airports and from the Ministry of Defence and Sports for military 
airfields is necessary. Outside such area the height of the wind energy plant 
is relevant. Any installation that is 30 metres or higher has to be checked 
to assess whether it is an obstacle to aviation (higher than 30 metres and 
standing upon a hill that protrudes more than 100 metres from the sur-
rounding landscape). In such case an exceptional permit is necessary. 
Usually, such a permit is combined with certain measures (flashing lights 
on top, notification to the register of aviation obstacles, etc).

Subsidies
According to the Green Electricity Act 2012, wind energy plants are pro-
moted by way of purchasing the generated electricity to special feed-in 
tariffs as long as there are sufficient funds. In accordance with the Green 
Electricity Act, funding totalling €11.5 million is to be made available for 
wind energy every year.

21 Solar energy

Describe, in general terms, any regulation of solar energy.

There are no special provisions in place under Austrian law with respect to 
the construction and operation of solar energy generation facilities.

Whether special permits are required (electricity law, building authori-
sation, approval under nature protection laws) or restrictions under regional 
planning apply depends on the size and the location of any specific facility.

Solar energy plants are also promoted by the Green Electricity Act 
2012. Additionally, in 2013, subsidies for different kinds of solar plants 
were made available by the climate and energy fund. Further, some federal 
states are promoting solar energy plants, for example, in connection with 
the building or renovation of private residential buildings in Lower Austria.

22 Hydropower, geothermal, wave and tidal energy

Describe, in general terms, any regulation of hydropower, 
geothermal, wave or tidal energy.

Hydropower is one of Austria’s main primary energy sources. Geothermic 
power is also used. In addition to the necessary permits under the applica-
ble provincial Electricity Act, permits under the Austrian Federal Water Act 
are required. Depending on the size of the project and whether its location 
is in one of those areas under protection, special permits under the relevant 
nature conservation laws will most likely be required, as well as an EIA.

In respect of geothermic projects, a special permit under the Federal 
Mineral Resources Act is required for wells that are deeper than 300 
metres. If the geothermic project is only used by a heat exchanger with-
out change in the underground water cycle, only a notification under the 
Austrian Water Act is necessary.

Small and medium-sized hydropower plants are promoted by invest-
ment subsidies in accordance with the Green Electricity Act 2012.

23 Waste-to-energy

Describe, in general terms, any regulation of production of 
energy based on waste.

Waste-to-energy is primarily used by local communities in waste-fired 
cogeneration plants and at industrial sites, particularly paper mills, using 
waste from the industrial production as a primary energy source for cogen-
eration plants.

In addition to any permit required under the provincial Electricity Act, 
a special permit under the Austrian Waste Disposal Act may be necessary, 
depending on the size of the plant and whether it uses dangerous waste 
or not. If the plant is subject to a permitting process under the Austrian 
Industry Act, such special permit may not be necessary if the waste is not 
dangerous and the output is less than 2.8MW.

In individual cases, an EIA is obligatory. A building permit under the 
building law will also usually be necessary.

The Ministry of Agriculture, Forestry, Environment and Water 
Management promotes waste-fired plants, only if it is biogenic waste. In 
this case, investment subsidies are possible.

24 Biofuels and biomass

Describe, in general terms, any regulation of biofuel for 
transport uses and any regulation of biomass for generation of 
heat and power.

The Regulation of the Ministry of Agriculture, Forestry, Environment and 
Water Management on agricultural raw materials for biofuels transposed 
Directive 2009/28/EC into national law and contains sustainability criteria 
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for agricultural raw materials and demands on companies that produce or 
market agricultural raw materials. Companies that designate their agri-
cultural raw materials as sustainable have to register with the Agrarmarkt 
Austria (www.ama.at).

The Fuel Quality Directive 2009/30/EC provides that fuel suppliers 
(eg, suppliers for gasoline, diesel, gasoil, biofuels, electricity and hydrogen) 
have to reduce the greenhouse gas emissions that arise during production, 
transport or utilisation by 10 per cent by 2020.

The Ministry of Agriculture, Forestry, Environment and Water 
Management promotes plants for the production of biofuels with invest-
ment subsidies. Further, biofuels are exempted from the petroleum tax.
Regarding the building of biofuel plants, see question 20.

25 Carbon capture and storage

Describe, in general terms, any policy on and regulation of 
carbon capture and storage.

Directive 2009/31/EC on the geological storage of carbon dioxide has been 
transposed into national law by the publication of the Act on the prohibi-
tion of the geological storage of carbon dioxide in the Austrian Federal Law 
Gazette on 28 December 2011. As a result, the geological storage of carbon 
dioxide is prohibited, except for certain research activities.

Climate matters in transactions

26 Climate matters in M&A transactions 

What are the main climate matters and regulations to 
consider in M&A transactions and other transactions?

In a transaction concerning installations potentially falling under the scope 
of the EU ETS, from the purchaser’s perspective, the compliance of the 
operator with obligations under the EU ETS in the past should be checked 
during the due diligence process. The buyer should include a warranty 
clause to ensure that the seller is liable for the violation of past obligations 
in connection with emission permits or emission allowances. Further, the 
respective sale and purchase agreement should contain a clause governing 
the responsibility for the implementation of obligations concerning emis-
sion permits and emission allowances, particularly concerning their costs. 
Such costs will rise in the future as a consequence of the change in allo-
cation procedures, as more and more allowances will be auctioned. From 
the perspective of a buyer, a respective warranty of the seller should be 
included in the sale and purchase agreement.
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Simone Paschoal Nogueira, Iris Zimmer Manor and Marina Vieira Freire
Siqueira Castro – Advogados

Main climate regulations, policies and authorities

1 International agreements

Do any international agreements or regulations on climate 
matters apply in your country? 

Brazil signed the United Nations Framework Convention on Climate 
Change (UNFCCC) approved by Decree No. 2,652/98, and its Kyoto 
Protocol, which were ratified by the country through Decree No. 
5,445/05. The Vienna Convention for the Protection of the Ozone Layer 
and its Montreal Protocol on substances that deplete the ozone layer 
(Decree No. 99,280/90) were also ratified by the country. It must be 
said, however, that Brazil is not part of Annex 1 of the Kyoto Protocol, 
which means that the country does not have any mandatory emissions 
reduction targets. Therefore, it is in this sense that the national appli-
cability of the Protocol is understood. Examples of how Brazil is acting 
in this scenario are shown through the clean development mechanism 
(CDM) projects and the Brazilian voluntary greenhouse gas (GHG) 
reduction commitment.

Nevertheless, in this sense, it is important to note that Brazil takes 
into consideration all these documents in order to maintain its interna-
tional commitments. As an example, Decree No. 2,741/98, which ratifies 
the International Convention to combat desertification in the countries 
affected by serious drought or desertification, particularly in Africa, 
and which follows the objectives of the UNFCCC can be mentioned. 
Another example would be Decree No. 7,992/2013, signed in accord-
ance with the creation of the Global Restructured Environmental Fund, 
which develops a mechanism of international cooperation with the pur-
pose of offering new donations and loans to environmental measures, 
including combating climate change.

On 23 May 2016, a memorandum of understanding was concluded 
between Brazil and Mozambique on cooperation in the area of renew-
able energies, recognising the strategic role of renewable energy, 
including bioenergy, to face challenges such as climate change and 
maintaining energy security.

2 International regulations and national regulatory policies

How are the regulatory policies of your country affected by 
international regulations on climate matters?

In Brazil, after an international agreement is signed, it must be submit-
ted to the Congress for approval and then enacted by the President as 
an executive decree. Once this is done, the agreement is treated as a 
federal law and can revoke any prior contrary regulations. The Kyoto 
Protocol, for example, was internalised by Decree No. 5,445/05.

Even though Brazil does not have any international targets to 
reduce emissions, it aims to contribute to international commitments 
related to climate change by reducing its emissions. This is supported 
by the fact that the energy matrix in Brazil is 85 per cent renewable. In 
addition, energy supply through thermal coal-fired sources has been 
discouraged in recent years and renewable sources such as biofuels 
and waste have been prioritised. In addition, in November 2013 energy 
auctions were held, with most of the projects related to wind and solar 
energy, and this was the first time in Brazil that solar energy had been 
incorporated within an energy auction.

In 2014 and 2015, more auctions based on solar and wind energy 
were held, and this kind of investment is gaining importance, as this 

year Brazil has been experiencing an energy crisis caused by the hydro 
energy matrix (the highest droughts on hydro reservoirs seen in recent 
years, having a big impact on energy production), which represents 76.9 
per cent of Brazil’s total energy matrix.

The projects enabled in the last solar auction will generate an 
amount of energy comparable to large hydroelectric projects such as 
the Belo Monte plant.

As for wind energy, according to information obtained on the 
website of the federal government (www.brasil.gov.br/infraes-
trutura/2015/04/capacidade-de-energia-eolica-deve-crescer-62-em-
2015-no-pais), wind energy stands out in the Brazilian electricity matrix, 
and is the source that increased most in the early months of 2015. The 
source has expanded by 62 per cent in comparison with 2014, with an 
additional 3,016MW as of the time of writing. Wind power genera-
tion in Brazil avoided the emission of 1 million tonnes of CO2 in the 
atmosphere in the first half of 2014 and will help the country reach the 
end of the year with a record 3.25 million tonnes mitigated – two times 
more than the total reduced by 2013 (1.6 million tonnes) (data from the 
Brazilian wind energy association (Abeeólica)).

On 28 September 2015, Brazil submitted its Intended Nationally 
Determined Contribution (INDC), with a target to reduce net green-
house gas emissions, including land use, land use change and forestry 
(LULUCF), by 37 per cent below 2005 levels by 2025. In addition, it men-
tioned an ‘indicative contribution’ to reduce emissions by 43 per cent 
below 2005 levels (including LULUCF) by 2030.

The INDC text clarifies that Brazil intends to achieve these INDC 
targets through a series of measures, including reaching a share of 45 
per cent renewables in the total energy mix by 2030. Based on this inten-
tion, the CAT estimates the INDC will result in GHG emissions (exclud-
ing LULUCF) increasing by about 36 per cent above 2005 levels by 2025.

The Brazilian INDC notes that GHG emissions (including LULUCF) 
have already decreased by 41 per cent between 2005 and 2012. This is 
mainly because of significant emissions reductions in the LULUCF sec-
tor. Brazil is home to the largest part (about 60 per cent) of the Amazon 
rainforest, where alarming levels of deforestation in the early 2000s 
contributed to very high emissions from its LULUCF sector. However, 
as a result of strong policies to fight deforestation in the Amazon, Brazil 
turned this trend around and, between 2005 and 2012, its LULUCF 
emissions decreased by about 85 per cent, an almost 2Gt CO2 reduction 
from the highest reported level in 1996.

3 Main national regulatory policies

Outline recent government policy on climate matters. 

The National Policy on Climate Change (NPCC) (Law No. 12,187/09) 
is the main policy on climate matters, and has been regulated subse-
quently by Decree No. 7,390 published on 9 December 2010. This policy 
has emerged from the First National Communication of Brazil regard-
ing actions to mitigate emissions of greenhouse gases (GHG) at the UN 
Framework Convention on Climate Change Conference of Parties No. 
15, the Intergovernmental Panel on Climate Change United Nations 
(IPCC). At the time, the then President Luiz Ignacio Lula da Silva stated 
that Brazil would voluntarily reduce its GHG emissions between 36.1 
and 38.9 per cent related to projected emissions until 2020, and in 2013 
the reduction of GHG emissions had already accomplished 65 per cent 
of this objective. At present, the NPCC is being updated by the Brazilian 
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Forum on Climate Change, with the aim of integrating policies and 
plans already developed in some federative states.

The multi-year plan (PPA), an instrument referred to in article 
165 of the Federal Constitution, was established by Federal Law No. 
12,593/12, which established a climate change and environmental repair 
programme that defines guidelines, goals and objectives with the pur-
pose of facilitating the implementation and management of public 
policies, guides the definition of priorities and assists in the promo-
tion of sustainable development, to be executed by the Ministry of the 
Environment, aimed at building a cohesive and consistent national pol-
icy able to prepare the country for the challenges arising from climate 
change. Among the goals of the PPA are to adopt a legal framework of 
reducing emissions from deforestation and forest degradation (REDD) 
and update the national plan on climate change.

In the current context of this policy, events that are particularly 
impacting the sustainable development sector in Brazil, both posi-
tively and negatively, include: the growing difficulty in feasibility of 
hydroelectric potential in the national energy matrix; water restric-
tions in some regions of the country; the strong gain in competitiveness 
achieved by wind power in Brazil; the extension of the economic crisis; 
and the growing concern over the consequences of climate change.

To achieve the objectives of the national energy policy, the Strategic 
Guidelines recommend for the sustainable development sector and the 
promotion of investments to expand the supply of energy and fuel pro-
duction, with an emphasis on renewable sources.

The climate change programme will seek to promote mitigation and 
adaptation to climate change for implementation, improvement and 
revision of the instruments of the PNMC, especially the sectoral mitiga-
tion plans and the plans of action to combat deforestation of biomes.

Specifically for monitoring and monitoring of GHG reductions, the 
Modular system of monitoring and follow-up of emission reductions of 
Greenhouse Gases (SMMARE). The National Adaptation Plan, in prep-
aration and also considered in PPA 2016–2019, will be implemented to 
promote the country’s resilience to climate change as well as to prevent 
and minimise losses and take advantage of possible opportunities.

Financing activities to reduce greenhouse gases in the atmosphere 
(sink effect),and adapt to climate change will continue to be carried out 
jointly by the National Fund on Climate Change (the Climate Fund), 
one of the instruments of the PNMC, and the Amazon Fund.

The monitoring by remote sensing was a crucial instrument in the 
strategy for combating deforestation, fires and forest fires, which has 
altered the pattern of GHG emissions in Brazil.

In addition, we must mention the establishment of the national 
plan for Adaptation to climate change by the Ministry of Environment 
through the gatehouse 150, 10 May 2016. The plan aims to promote 
the management and reduction of climate risk in the country face the 
adverse effects associated with climate change, in order to take advan-
tage of emerging opportunities, avoid losses and damage and build 
instruments that allow the adaptation of the natural systems, human, 
productive and infrastructure.

4 Main national legislation

Identify the main national laws and regulations on climate 
matters. 

The main national laws and regulations on climate matters are:
• Law No. 12,187/09 (NPCC);
• Decree No. 7,390/10, which regulates Law No. 12,187/09;
• Law No. 6,938/81 (National Environmental Policy);
• Decree 5,445/05 (Kyoto Protocol);
• Decree No. 99,280/90 (Vienna Convention on the Ozone Layer and 

Montreal Protocol);
• CONAMA Resolutions No. 5/89, 8/90, 436/11 and 382/06, which 

regulate air pollution; and
• IBAMA Resolution No. 12/10, which requires measures to mitigate 

or compensate GHG emissions within the environmental permit-
ting proceeding.

The NPCC and its regulation (Decree No. 7,390/10) are the main poli-
cies on climate matters and set out its general guidelines. The main 
goal is to reduce GHG emissions, preserve and recover environmental 
resources, and also harmonise socioeconomic development and cli-
mate protection, promoting sustainable development. 

The Environmental National Council (CONAMA) has the compe-
tence to enact resolutions that are used as national standards, which 
shall be applied within federal law and decrees, such as the above-men-
tioned Resolutions No. 5/89, 8/90, 436/11 and 382/06.
It is worth mentioning that Law No. 6,938/81 sets the National 
Environmental Policy, despite the fact that it does not address climate 
change directly, as it aims at the preservation, improvement and recu-
peration of environmental quality. In this sense, since climate change is 
inherently connected with environmental welfare, this policy is also a 
main regulation on climate matters.

There are also some state and municipality rules that regulate cli-
mate matters, such as the Climate Change Act of Rio de Janeiro (State 
Law No. 5,690/11), São Paulo (State Law No. 13,798/09), Paraná (State 
Law No. 17,133/12) and Distrito Federal (State Law No. 4,797/12), 
among others.

5 National regulatory authorities

Identify the national regulatory authorities responsible 
for climate regulation and its implementation and 
administration. Outline their areas of competence.

The national regulatory authorities responsible for climate regulation 
and its implementation and administration are: 
• the Ministry of the Environment, which promotes the adoption of 

principles and strategies for knowledge, protection and restora-
tion of the environment, sustainable use of natural resources and 
the integration of sustainable development in the formulation and 
implementation of public policy;

• the CONAMA, which advises on and proposes government guide-
lines on the environment and natural resources, editing rules about 
environmental quality standards. It is the executive organ of the 
National Environmental System;

• the Interministerial Commission on Climate Change, headed by 
the Ministry of Science and Technology, which deliberates on gov-
ernment policies;

• the Ministry of Foreign Relations, which assists the President in for-
mulating Brazilian foreign policy and ensuring its implementation;

• the Ministry of Science and Technology, which creates policies and 
programmes concentrating on scientific, technological and innova-
tive development in areas of strategic interest for the increase and 
sustainable use of national resources, as well as working in areas 
such as national policy on biosecurity and nuclear policy;

• the Brazilian Climate Change Forum, headed by the President 
of Brazil, with the goal of encouraging a social discussion about 
problems concerning GHG as well as the CDM. The Forum should 
help the government incorporate the climate change debate 
into policymaking;

• the Interministerial Committee on Climate Change (CIM), estab-
lished by Decree 6,263/07; and

• the Executive Group of CIM.

General national climate matters

6 National emissions and limits

What are the main sources of emissions of greenhouse gases 
(GHG) (or other regulated emissions) in your country and the 
quantities of emissions from those sources? Describe any 
limitation or reduction obligations. Do they apply to private 
parties in your country?

According to a recent study by the Ministry of Science and Technology 
(Brazil’s Annual GHG Emission Balance – 2010), the main sources of 
GHG emissions in Brazil are:
• land-use change – 279,163 thousand tonnes CO2e; 
• energy – 399,302 thousand tonnes CO2e;
• agriculture – 437,226 thousand tonnes CO2e;
• industrial processes – 82,048 thousand tonnes CO2e; and
• waste treatment – 48,737 thousand tonnes CO2e.

It is interesting to note that in 2005 the total of GHG emissions due to 
land-use change was 1,167,917 thousand tonnes CO2e. That means that 
in five years Brazil managed to reduce its emissions by a remarkable 
76.1 per cent.
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Regarding the emission limitations, Decree No. 7,390/10, which reg-
ulates some articles of the NPCC, established the following projections 
of emissions in order to enforce the Brazilian voluntary commitment:
• land-use change – 1,404 million tonnes CO2e;
• energy – 868 million tonnes CO2e;
• agriculture – 730 million tonnes CO2e; and
• industrial processes and waste treatment – 234 million tonnes CO2e.
In respect of the reduction obligations voluntarily assumed, in cases 
of federal competence to issue the environmental permit, IBAMA has 
enacted a normative instruction (No. 12/2010) that requires measures 
to mitigate or compensate the effects of the emission of greenhouse 
gases. The main actions proposed by IBAMA are focused on the reduc-
tion of 80 per cent of the annual deforestation of the legal Amazon 
area compared to the deforestation verified for the years 1996 to 2005 
and on the reduction of 40 per cent of the annual deforestation of the 
Cerrado biome, compared with the data from the same period. From 
2004 to 2013 Brazil has reduced deforestation rates in the Amazon by 
79 per cent.

7 National GHG emission projects

Describe any major GHG emission reduction projects 
implemented or to be implemented in your country. 
Describe any similar projects in other countries involving the 
participation of government authorities or private parties 
from your country.

An important reduction project is the Amazon Protected Areas Program. 
This is considered by the Ministry of the Environment as the largest 
rainforest conservation programme in the world, and it aims to protect 
60 million hectares of the Brazilian Amazon. The initiative combines 
biology conservation with best practices for planning and management 
to create protected areas. A study produced by WWF-Brazil with the 
Amazon Environmental Research Institute, the Federal University of 
Minas Gerais and the Woods Hole Research Center in Massachusetts, 
calculates the total carbon stored in all protected areas supported by the 
ARPA compared with the estimated deforestation in the region in areas 
that were not in the programme’s hypothesis.

REDD was also a project of national importance. In February 
2014, a Technical Working Group was established on REDD, with 
the purpose of reviewing inputs for Brazilian submissions on climate 
change and forests within the United Nations Framework Convention 
on climate change, through Portaria No. 41 from the Ministry of the 
Environment. In September 2014, Brazil’s submission of a forest refer-
ence emission level (FREL) for reducing emissions from deforestation 
in the Amazonia biome for REDD+ results-based payments under the 
UNFCCC was concluded.

In the regular market, carbon credits are created within the CDM. 
According to data obtained from the CDM/JI Pipeline Analysis and 
Database (www.cdmpipeline.org/cdm-projects-region.htm), CDM pro-
jects in Brazil represent 45 per cent of investments in Latin America.

As an example, the 2014 Fifa World Cup in Brazil can be mentioned, 
where companies donated half a million carbon credits to the country 
in order to help reduce the carbon footprint of the event. The Brazilian 
campaign offered, in exchange for the donations, publicity in the tour-
nament’s official documents.

The Brazilian government has promoted, in addition to the climate 
conference (COP 21) in Paris, the Roundtable Dialogues of Brazil-low 
carbon farming: results and challenges. The event occurred in Brazil’s 
Embassy in the French capital and was carried out by the ministries of 
agriculture, environment and international relations.

At the end of 2015, the government published the Sector Plan for 
Mitigation and Adaptation to Climate Change for the Consolidation 
of a Low Carbon Economy in Agriculture, also called the ABC (Low 
Carbon Emission Agriculture) Plan. This Plan is an important part of 
Brazil’s commitment to reduce the emissions of greenhouse gases 
(GHG), undertaken at the 15th Conference of the Parties – COP15 held 
in Copenhagen in 2009 to reduce emissions by between 36.1 and 38.9 
per cent by 2020, totalling 1 billion tons of CO2e.

Facing both the already detected climate change and its projections 
throughout this century and also taking into account the increasing fre-
quency of extreme events, the vulnerability of agricultural systems and 
the importance of agriculture for global economy, food and nutrition 

security, it is mandatory that countries cooperate to develop effective 
regional policies based on the best available science.

In this context, Brazil is investing in long-term research in agricul-
tural sector by means of the Federal Agricultural Research Company 
(EMBRAPA). Besides being a full-time research institute with 48 
research center in Brazil, many international established facilities to 
promote scientific cooperation and prospection and 40 years of scien-
tific contributions, it is also part of EMBRAPA’s committment to support 
the Ministry of Agriculture, Livestock and Supply (MAPA) giving techni-
cal and scientific advise for the definition of public policies related to 
climate changes and agriculture.

The Sectorial Plan for mitigating and adapting to climate change for 
the consolidation of a low-carbon economy in agriculture-ABC Plan is 
one of the sectoral plans drawn up in accordance with article 3 of the 
Decree No. 7,390/2010 and aims at the organisation and planning of 
actions to be carried out for the adoption of sustainable production 
technologies selected in order to respond to the commitments of GHG 
emission reduction in the agricultural sector undertaken by the country.

The ABC Plan consists of seven programmes, six of them related to 
mitigation technologies, and one final programme with actions to adapt 
to climate change:

The scope of the ABC Plan is national and its duration is 2010 to 
2020, being provided for revisions and updates at regular intervals not 
exceeding two years, to it to readjust the demands of society, new tech-
nologies and incorporate new actions and goals, if necessary.

The ABC Plan account with a credit line-ABC Program-approved 
by BACEN Resolution No. 3,896 of 8/17/10. The ABC Plan has specific 
goals and actions to increase food security while mitigate GHG. The 
ABC Plan mitigation goals range from 133.9 to 162.9 million tons of 
CO2e by 2020.

To achieve such goals, six different technologies already adapted to 
tropical and subtropical agriculture conditions were selected, as a way 
to improve the adoption of best agriculture practices. Each technology 
has specific targets and potential for mitigation.

Domestic climate sector

8 Domestic climate sector

Describe the main commercial aspects of the climate sector in 
your country, including any related government policies.

CDM projects have a major commercial significance related to climate 
policy in Brazil by providing the sale of carbon credits from projects that 
replace sources of CO2 emissions.

In particular, Brazil has created the National Fund on Climate 
Change (Climate Fund) through the NPCC, which aims to fund stud-
ies and projects aimed at mitigating climate change and adapting to its 
effects. This is under the supervision of the Ministry of the Environment 
and provides financial refundable and non-refundable resources. The 
National Fund on Climate Change was formally created by Law No. 
12,114/2009 and is regulated by Decree No. 7,343/2010. Central Bank 
of Brazil Resolution No. 4,267/2013 provides details on funds backed by 
resources from the National Fund on Climate Change (FNMC), linked 
to the Ministry of Environment (MMA), which are intended to support 
the implementation of projects, the acquisition of machinery and equip-
ment and technological development related to mitigation of green-
house gas emissions and adaptation to climate change and its effects.

In addition, Law No. 12,651/12 (the Forest Code) foresees a pos-
sibility of trading a share of environmental reserve (Cota de Reserva 
Ambiental (CRA)), which means that a green area can be treated as a 
trading title. Although it does not yet have any specific regulation, it is 
expected to become commonly used as soon as the Rural Environmental 
Registration, which is also an innovation brought by the Forest Code, 
becomes fully implemented.

General GHG emissions regulation

9 Regulation of emissions

Do any obligations for GHG emission limitation, reduction 
or removal apply to your country and private parties in your 
country? If so, describe the main obligations.

Brazil has no international target limitations with regard to the reduc-
tion of GHG emissions, as already mentioned, since it is not part of 
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Annex 1 of the Kyoto Protocol. However, Brazil voluntarily set a domes-
tic goal to reduce emissions by between 36.1 and 38.9 per cent by 2020, 
as per Law No. 12,187/09. This obligation intends to meet the goals of 
the National Climate Change Policy, which must be respected by pri-
vate parties, especially through environmental permitting proceedings 
and other permitting restrictions related to mitigation and compensa-
tion of emissions.

CONAMA is responsible for regulating environmental standards. 
For instance, Resolution CONAMA 01/86 foresees that all potentially 
polluting activities are subject to an environmental permitting proceed-
ing in which they have to present an environmental impact assessment 
(EIA/RIMA). This study is an instrument to predict the potential envi-
ronmental impact, including, in some cases, the projected emissions of 
a project.

Nonetheless, states can also impose measures to ensure a cer-
tain environmental quality, such as a GHG inventory, which is done, 
for example, in the Federal District by Law No. 5,113/13 and in Rio de 
Janeiro by the State Environmental Agency (INEA) and Resolution No. 
65/12.

10 GHG emission permits or approvals

Are there any requirements for obtaining GHG emission 
permits or approvals? If so, describe the main requirements.

In Brazil, the licensing of potentially polluting activities is submitted 
to a specific permitting procedure, which may require the respect of 
determined emissions maximum parameters in order to be authorised, 
depending on the activity intended.

11 Oversight of GHG emissions

How are GHG emissions monitored, reported and verified?

For GHG, under CDM, it is necessary to have the approval of the 
Ministry of Science and Technology for the methodology of how to 
monitor, report and verify. There are different procedures, depending 
on the activity developed. All of them are defined or approved by the 
Ministry of Science and Technology.

For air pollutants, states can monitor their own emissions. In Rio de 
Janeiro, for example, INEA measures and publishes online the quantity 
of emissions by enterprises. The Agency can also measure emissions in 
different areas of Rio de Janeiro, so it can monitor the air quality all over 
the city.

Also, general emissions are controlled under the environmental 
permitting proceeding. For example, emissions reports can be set as a 
condition for an entrepreneur renewing an environmental permit.

GHG emission allowances (or similar emission instruments)

12 Regime

Is there a GHG emission allowance regime (or similar regime) 
in your country? How does it operate? 

No, there is no emission allowance regime in Brazil. However, in the per-
mitting proceeding some targets and provisions related to GHG emis-
sions may apply and become a restriction in the environmental permit.

13 Registration

Are there any GHG emission allowance registries in your 
country? How are they administered? 

Not applicable.

14 Obtaining, possessing and using GHG emission allowances

What are the requirements for obtaining GHG emission 
allowances? How are allowances held, cancelled, surrendered 
and transferred? Can rights in favour of third parties (eg, a 
pledge) be created on allowances?

Not applicable.

Trading of GHG emission allowances (or similar emission 
instruments)

15 Emission allowances trading

What GHG emission trading systems or schemes are applied 
in your country? 

There is still no emission trading in Brazil. On the other hand, since 
Brazil is not part of Annex 1 of the Kyoto Protocol, it receives projects 
under CDM. This mechanism is the only one in the international mar-
ket that encourages sustainable development and the reduction of GHG 
emissions in developing countries.

The CDM ‘boom’ in Brazil took place in 2005, with 41 projects 
approved. By 2012, there were 397 projects being developed under CDM 
in Brazil of which 89 were implemented using renewable energy.

Resolution ICGCC No. 12/2015, establishes, for the purposes of 
CDM project activities, the dissemination of the CO2 emission factors 
for electricity at the Interconnected System resulting machine Nacional 
by the simple method, besides the Method of dispatch data analysis 
have periodically released. This resolution, determined an annual pub-
lication in the site of ICGCC about the CO2 emission factors of operat-
ing margin by the simple method, to be calculated on the basis of the 
analysed data from the year 2006, according to the tool to calculate 
the emission factor for an electrical system approved by the Executive 
Board of the CDM in addition to emission factors usually provided.

16 Trading agreements

Are any standard agreements on GHG emissions trading 
used in your country? If so, describe their main features and 
provisions.

In order to implement a national emission trading system, in 2011, Brazil 
made a deal with the World Bank for the inclusion of the country in the 
Partnership for Market Readiness, however, it has not been developed 
yet. In the state of Rio de Janeiro, Brazil’s first government-backed car-
bon trading scheme, Bolsa Verde, was implemented in December 2011.

Sectoral regulation

17 Energy sector

Give details of (non-renewable) energy production and 
consumption in your country. Describe any regulations on 
GHG emissions. Describe any obligations on the state and 
private persons for minimising energy consumption and 
improving energy efficiency. Describe the main features of 
any scheme for registration of energy savings and for trade of 
related accounting units or credits. 

According to a study carried out by the Energy Research Company 
(EPE) in 2013, oil and its derivatives represent 39.2 per cent and natu-
ral gas represents 11.5 per cent of the internal energy offer. Concerning 
consumption, the most-used source is diesel (including biodiesel), 
which represents 18.3 per cent. Fuel oil only represents 1.6 per cent of 
consumption. The remaining energy consumed is represented by elec-
tricity (16.9 per cent).

As to regulation, CONAMA Resolutions No. 5/89, 8/90, 382/06 and 
436/11 set air standards that should be respected. Also, it is worth men-
tioning ANEEL Resolution No. 556/13, which approves the procedures 
of the Energy Efficiency Programme and the INMETRO Ordinance No. 
164/12, which establishes that all products that use energy should have 
a label indicating how much energy they use.

In addition, the National Program for Electric Energy Conservation 
aims to promote production and rational consumption of electricity, in 
order to reduce waste and costs related to sectoral investments.

18 Other sectors 

Describe, in general terms, any regulation on GHG emissions 
in connection with other sectors.

The topic of GHG emissions is analysed within the environmental 
permitting proceeding necessary to obtain an environmental permit, 
independently of the activity sector. The environmental agency compe-
tent to issue the environmental permit can establish a GHG emissions 
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limit and use it as a restriction to be followed by the entrepreneur. The 
Federal District, for example, requires a GHG inventory as part of its 
environmental permitting proceeding.

CONAMA is responsible for setting national environmental stand-
ards. Resolution No. 382/06, complemented by Resolution No. 436/11, 
sets a maximum of pollutant emissions by stationary energy sources. In 
addition, Resolution No. 18/86 sets limits for vehicle emissions.

Renewable energy and carbon capture

19 Renewable energy consumption, policy and general 
regulation

Give details of the production and consumption of renewable 
energy in your country. What is the policy on renewable 
energy? Describe any obligations on the state and private 
parties for renewable energy production or use. Describe the 
main provisions of any scheme for registration of renewable 
energy production and use and for trade of related accounting 
units or credits. 

According to a recent study carried out by the EPE in 2013, renewable 
energy sources represent 42.4 per cent of the Brazilian energy matrix 
and hydroelectric energy represents 76.9 per cent of the Brazilian 
energy matrix. Concerning consumption, electricity (mainly hydroelec-
tric) represents 16.9 per cent and is the second most-used source, fol-
lowed by sugarcane with 11.2 per cent. Ethanol represents 4.2 per cent of 
energy consumption. It is important to note that the most-used source 
is diesel with 18.3 per cent, but biodiesel is included in that percentage.

In August 2013, the National Energy Agency (ANEEL) held an auc-
tion exclusively for wind energy (reserve energy). The EPE registered 
655 wind projects with a total of 16,040MW installed capacity to partici-
pate in this auction. From them, 66 projects were approved, represent-
ing a total of 1,505MW.

The policy for renewables is also in the NPCC. There is no obliga-
tion on the state or private parties to use renewable energy, although 
there are incentives to do so. In this sense, it is worth mentioning 
the Incentive Programme for Alternative Electric Energy Sources 
(PROINFA), which was created in 2004 by the Ministry of Energy to 
encourage investments in wind energy, biomass and also in small hydro 
plants (PCHs).

The domestic energy supply needed to move the Brazilian econ-
omy should be more than 286 million tonnes of oil equivalent in 2016. 
Of this total, 43.9 per cent is renewable energy. This indicator makes 
the Brazilian energy matrix one of the cleanest in the world. The data 
appeared in the monthly energy bulletin the Ministry of Mines and 
Energy (MME) in February 2016.

20 Wind energy

Describe, in general terms, any regulation of wind energy.

The following regulations are applicable to wind energy:
• CONAMA Ordinance No. 462/14, which establishes the permitting 

procedure concerning wind energy, including the possibility of a 
simplified procedure according to the impact of the activity;

• CONAMA Ordinance No. 279/01, which establishes a simplified 
permitting proceeding concerning electrical energy;

• Decree No. 5,025/04;
• PROINFA;
• Decree No. 7,685/12, which establishes an agreement between 

Brazil and Germany for cooperation in the energy sector, especially 
in renewable energy and energy efficiency;

• ANEEL No. 391/09, which establishes the authorisation procedures 
for wind energy; 

• Resolution CEPRAM No. 4,180/11, which establishes the permit-
ting proceeding of Bahia;

• IN FATMA No. 53/09, which establishes the permitting proceeding 
of Santa Catarina;

• Port SEMA No. 74/13, which establishes the permitting proceeding 
of Maranhão; and

• Law No. 15,698/05, which is Minas Gerais’s fiscal incentive.

In Brazil, ANEEL is responsible for policymaking in the energy field. 
Regarding renewable energy, and especially wind energy, the most 

important legal document is the PROINFA, which gives fiscal incen-
tives to companies. Resolution No. 319/08 of ANEEL also sets the 
requirements for developing wind energy.

Also, concerning permitting proceedings, in the case of wind power 
projects, a simplified environmental study (RAS) is usually required, 
which is quicker to produce and less expensive. This provision can be 
seen in CONAMA Resolution No. 279/01. Nonetheless, in some cases, 
environmental agencies may request an environmental impact assess-
ment (EIA/RIMA), which usually is a more complex study.

Some states, such as Bahia, Minas Gerais and Maranhão, have spe-
cific regulations concerning environmental permitting proceedings for 
wind energy. With the above-mentioned law, Minas Gerais has a State 
Incentives Policy for Wind Energy Use.

In 2013, the EPE approved 377 wind energy projects, adding up 
to 8,999MW of installed capacity. In Bahia alone, 123 projects were 
approved with a total of 2,920MW installed capacity, but only 28 won 
the energy auction. Nevertheless, Bahia is the state with the most 
wind energy-contracted projects. In total, the government contracted 
1,505MW.

In 2014, the EPE received more than 1,000 projects for energy auc-
tion, and the majority of those projects (626) concerned eolic energy.

Brazil is already on the list of largest producers of wind energy in 
the world. The survey ‘wind power in Brazil and world,’ the Ministry 
of Mines and Energy, points out that the country was the fourth in the 
world rankings of wind power expansion in 2014. The government’s 
estimate, present in the Expansion Plan (PDE 2024), is that Brazil’s wind 
installed capacity reaches approximately 24,000MW. Of this total, 
21,000MW will be generated in the north-east, which will represent 45 
per cent of the total produced in the region.

The wind power plants in Brazil increased by 114 per cent to energy 
production in the first half of 2015, when compared with the same 
period of the previous year. At the end of June last year, this matrix was 
responsible for 1.4 per cent of the total energy generated in the year 
in the national interconnected system (SIN). Currently, it represents 3 
per cent of all the energy produced in the National integrated system. 
According to data of the Electric Energy Trading Chamber (CCEE), the 
average generation for the first six months of this year was US$1,831 
average MW, in front of 856MW achieved in the same period last year.

The installed capacity of wind power plants in Brazil reached 
6,183MW at the end of the first half of 2015, almost double compared to 
the same period last year, when the ability was 3,106MW.

21 Solar energy

Describe, in general terms, any regulation of solar energy.

The following regulations are applicable to solar energy:
• Decree No. 7,685/12, which establishes an agreement between 

Brazil and Germany for cooperation in the energy sector, especially 
in renewable energy and energy efficiency;

• Law No. 5,936/09, which establishes Piaui’s fiscal incentives;
• Law No. 20,849/13, which establishes Minas Gerais’ fis-

cal incentives; 
• Law No. 16,488/09, which establishes Goias’ state policy to encour-

age solar energy;
• Law No. 3,896/10, which encourages the use of solar energy in 

the government’s programmes of popular housing in Mato Grosso 
do Sul;

• LC No. 81/09, which establishes Ceará’s fiscal incentives; 
• Port. SEMA No. 74/13, which establishes the environmental permit-

ting proceeding of Maranhão; and
• Port. MME No. 538/15, which creates the programme for the devel-

opment of Distributed Electricity Generation-ProGD.

ANEEL is competent to approve solar energy plants. There is still lit-
tle regulation on this topic. However, states such as Rio de Janeiro and 
Ceará have their own incentives to produce solar energy, for example, 
Carta do Sol and Fundo de Investimento à Energia Solar. More recently 
the state of Minas Gerais enacted its State Incentives Policy for Solar 
Energy Use.

Regarding the permitting proceeding, in the case of solar energy 
(CONAMA Resolution No. 279/01), an environmental study shall be 
required (RAS or EIA/RIMA depending on the estimated impact of the 
project). Solar energy is a renewable source, usually with minor impact 
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on the environment. Please note that a request for a simpler study may 
encourage the implementation of such projects.

For the first time, solar energy projects were included in the Energy 
Auction that took place in November 2013. Last year, there were more 
than 1,000 projects, of which 400 were based on solar energy. The sum 
of the projects represents more than 10,000MW.

In 2014, the Brazilian solar thermal park reached 7,354GWh pro-
duction from an area of 11.24 million square metres solar collectors 
installed in the country. Considering the average residential consump-
tion 166kWh/month calculated by the energy research company EPE, 
this amount of energy is enough to supply 3.7 million households over 
one year – comparable to a city like São Paulo, with 3.9 million dwellings 
(IBGE-2010).

It is also worth mentioning that ANEEL published Resolution No. 
482/12 regarding minigeneration and microgeneration access to the 
systems of electric power and, also, its compensation. Solar energy is 
included in its provisions.

In 2015, two more auctions were conducted, with a total of 
2,653MW with supplies to begin in 2017 and 2018. The auctions were 
held in reserve power mode, aiming to promote the use of photovoltaic 
solar energy in Brazil, in addition to its industry. The MME launched 
on 15 December, the programme distributed generation of electricity 
(ProGD). The goal is to stimulate the generation of energy by consum-
ers (residential, commercial, industrial and rural) based on renewable 
sources, in particular photovoltaic. There is potential for the installation 
of 23.5GW to 2030.

Since December 2015 the solar Park Ituverava has been under con-
struction, which will be the largest solar power plant of Latin America, 
in the state of Bahia, with a capacity of 254MW, with annual energy pro-
duction of around 500GWh. The forecast is that the solar park will be 
put into operation in mid-2017.

According to data from the International Energy Agency (IEA) 
solar energy will supply around 11 per cent of the world’s electric energy 
in 2050 (5,000TWh). The area covered by photovoltaic panels capa-
ble of generating that energy is 8,000km2, the equivalent to a square 
90km long.

In 2018, Brazil is likely to be among the 20 countries with the largest 
solar power generation, considering the power already hired (2.6GW) 
and the scale of the expansion of other countries. The power Expansion 
Plan (EDP 2024) estimates that the installed capacity of solar genera-
tion reach 8,300MW in 2024, with 7,000MW and 1,300MW distributed 
decentralised generation. The ratio of solar generation should reach 
1 per cent of the total. Studies for the electric sector planning in 2050 
estimates that 18 per cent of households in Brazil will have photovol-
taic generation (8.6TWh), or 13 per cent of total residential electric-
ity demand.

22 Hydropower, geothermal, wave and tidal energy

Describe, in general terms, any regulation of hydropower, 
geothermal, wave or tidal energy.

In additiom to the main rules related to the environment (such as Decree 
No. 8,437/15, Complementary Law No. 140/11, Law No. 6,938/81, and 
CONAMA Resolutions No. 237/97 and 01/86), it is worth mentioning 
the following:
• Law No. 12,783/13, which establishes the energy generation, trans-

mission and distribution concessions;
• Decree No. 7,891/13, which regulates Law No. 12,783/13;
• Decree No. 7,685/12, which establishes the agreement between 

Brazil and Germany for cooperation in the energy sector, especially 
in renewable energy and energy efficiency;

• Decree No. 5,025 – PROINFA;
• Resolution ANEEL No. 343/08, which establishes authorisation 

procedures for PCH;
• Resolution ANEEL No. 652/03, which establishes the criteria for 

classification as PCH;
• Resolution ANA No. 131/03, which concerns the procedures of dec-

laration of hydro availability;
• Resolution SEMAD No. 1,606/13, which adopts the Integrated 

Environmental Assessment in Santo Antonio Basin (Minas Gerais);
• COPAM Deliberation No. 175/2012, which establishes the use of 

Integrated Environmental Assessment within the implementation 
of new hydroelectric projects in the state of Minas Gerais; 

• IN No. 44/08 (FATMA), which concerns hydroelectric energy pro-
duction in Santa Catarina; and

• CONAMA Resolution No. 06/87, which concerns environmental 
permitting procedures for the energy sector.

Hydroelectric energy represents the main source of electric energy in 
Brazil and represents 76.9 per cent of the Brazilian energy matrix. The 
specific requirements in permitting proceedings are initially established 
by CONAMA Resolution No. 06 of 1987, and usually an environmental 
impact assessment (EIA/RIMA) is required.

With regard to geothermal, wave and tidal energy, the regulations 
are still underdeveloped in Brazil.

Hydroelectricity is now experiencing enormous difficulty in its 
expansion due to environmental impacts arising from interference with 
environmental protection areas or areas of indigenous occupation or 
quilombolas. In the case of large hydroelectric projects, the financing 
of investments was additionally required for the viability of enterprises. 
Another important difficulty of new hydroelectric plants is their great 
distance from the major centres of consumption, which results in the 
need for additional investment in transmission lines for the production 
of electricity.

23 Waste-to-energy

Describe, in general terms, any regulation of production of 
energy based on waste.

The regulations are listed below:
• Law No. 12,305/10 establishing the Solid Waste National Policy;
• Decree No. 7,404/10 regulating the Solid Waste Policy;
• Decree No. 7,685/12, which establishes the agreement between 

Brazil and Germany for cooperation in the energy sector, especially 
in renewable energy and energy efficiency;

• Resolution CONAMA No. 313/02 concerning the National Solid 
Waste Inventory;

• Resolution CONAMA No. 316, which establishes the procedures for 
the activity of solid waste thermic treatment;

• Resolution SMA No. 79/09, which establishes the permitting pro-
ceeding of solid waste in energy recuperation plants in the state of 
São Paulo;

• Law No. 18,031/09, which establishes Minas Gerais’ Solid 
Waste Policy;

• Law No. 12,288/06, which establishes São Paulo’s Solid Waste Policy;
• Law No. 7,862/02, which establishes Mato Grosso’s Solid Waste 

Policy; and
• Law No. 14,248/02, which establishes Goias’ Solid Waste Policy.

In 2010, the National Solid Waste Policy was enacted – Law No. 12,305/10. 
Although the Policy indicates the applicable principles and instruments 

Update and trends

Brazil is the first country of Latin America and the Caribbean to 
attempt to attribute the vulnerability of its coastal zone to climate 
change. The Ministry of the Environment launched the initiative 
on 7 July 2015, with Spanish and United Nations institutions carry-
ing out the work together. The measure will begin with the coast of 
Santa Catarina and will have the objective of identifying the weak-
nesses of the region to global warming.

Moreover, climate change for Brazil in 2015/2016 represented 
a year with higher temperatures and less rain. It caused the highest 
droughts on hydro reservoirs seen in recent years, and had a big 
impact on energy production. The country is fighting against the 
possibility of electricity and water rationing. Many regions of Brazil 
have already faced blackouts and water problems.

Nevertheless, we can mention the national plan for adapta-
tion to climate change (PNA), established on 10 May 2016 through 
Ordinance No. 150, which is an instrument drawn up by the federal 
government in collaboration with civil society, the private sec-
tor and state governments that aims to promote the reduction of 
national vulnerability to climate change and manage risk associated 
with this phenomenon. A strategy of adaptation involves the identi-
fication and analysis of the country’s exposure to current and future 
impacts based on climate projections, and the definition of actions 
and guidelines for each sector.
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in general terms, there is no specific regulation on production of energy 
based on waste yet. Some states, as mentioned above, have their own 
solid waste policy; the same applies to most municipalities.

24 Biofuels and biomass

Describe, in general terms, any regulation of biofuel for 
transport uses and any regulation of biomass for generation of 
heat and power.

The regulations are as follows:
• Law No. 11,097/05, which regulates the introduction of biofuels 

into the energy matrix;
• Decree No. 7,685/12, which establishes the agreement between 

Brazil and Germany for cooperation in the energy sector, especially 
in renewable energy and energy efficiency;

• Resolution ANP No. 30/13, which regulates the activity of bio-
diesel production;

• Resolution ANP No. 34/16, which regulates the experimental use 
or biodiesel-specific or its mixture with diesel oil (diesel oil BX), in 
excess of the percentage of biodiesel mandatory addition;

• Resolution ANP No. 24/16, which rules on the liquid fuel produc-
tion activity specified by the ANP, through alternative process, 
which covers construction, expansion, modification and operation 
of liquid fuel production plant, subject to the express prior authori-
sation of the ANP;

• Resolution ANP No. 54/15, which Rules on the requirements neces-
sary for the authorisation to pursue the activity of export trade, and 
its regulation;

• Law No. 8,503/06, which establishes the state policy of incentives 
for a biodiesel production chain as an alternative fuel in the state of 
Mato Grosso;

• Decree No. 3,272-R/13, which creates the state programme of 
energy efficency in the state of Espírito Santo; and

• Decree No. 37,927/05, which encourages the use of biodiesel in Rio 
de Janeiro.

In 2005, Law No. 11,097 was enacted introducing biofuels as part of 
the electric energy matrix in Brazil and giving the National Agency of 
Petroleum, Natural Gas and Biofuels (ANP) the competence to regulate 
on this subject, that comes by editing various regulations since then. In 
1974 the Pro-alcohol Program was created, which introduced ethanol 
extracted from sugar cane into the Brazilian fuel matrix.

The main biofuels in Brazil are ethanol and biodiesel. It is worth 
mentioning that Brazil is one of the world’s largest producers of ethanol 
and biodiesel.

In 2004 Brazil launched the National Program for Biodiesel 
Production and established a mandatory addition of 2 per cent of bio-
diesel to the diesel sold in the country. ANP Resolution No. 06/09 
increased this percentage to 5 per cent and in 2010 Brazil produced 2.4 
billion of litres of biodiesel, according to the ANP’s website.

The national production of biodiesel reached 3.9 billion litres in 
2015, an increase of 15 per cent compared to 2014, according to data 
from the ANP. This result should be enough to keep Brazil in second 
place in the world ranking of biodiesel producers, behind only the 
US, and reflects, in large part, change in legislation determine the 
need to have 7 per cent of biodiesel in the total volume of diesel fuel 
sold in Brazil. In addition, thermal plants moved to biomass reached 
11,000MW of installed capacity in 2015, up 6 per cent from 2014. The 
data is the newsletter of the CCEE. In December 2015, the biomass 
generation reached 1,892MW, and the bagasse of sugar cane the main 
source used. This raw material generated 1,584 average MW, account-
ing for 83.7 per cent of the total. The peak of generation was registered 
in the month of August 2015 and data from the CCEE indicate growth of 
6.1 per cent in the generation of thermal power plants moved to biomass 
in the spring of 2016 compared with same period last year. Of this total, 
the bagasse represented an even more expressive with 93 per cent of all 
fuel used in the production of energy. The black liquor, a by-product of 
the wood pulp industry, was the second main source used in biomass 
generation in 2015 and in the spring of 2016. After this was generation 
from the combustion of forest residues, biogas (MSW), elephant grass, 
rice husks, blast furnace gas (coal), process heat (coal), coal, blast fur-
nace gas (biomass) and biogas (agro).

25 Carbon capture and storage

Describe, in general terms, any policy on and regulation of 
carbon capture and storage.

There is no specific policy or regulation on carbon capture and storage 
(CCS). In the NPCC, CCS is established as the method to reduce the cli-
mate change. The same idea is verified in the Federative States Climate 
Acts, such as in Rio de Janeiro and São Paulo. In those documents, CCS 
is shown as a way to mitigate climate change, but they do not specify a 
technique to be used. Nevertheless, regulation in Brazil is required on 
this subject.

In addition, it is worth mentioning that the Brazilian National Oil 
Company (Petrobras) has been developing projects on enhanced oil 
recovery (EOR) since 1987. Currently, the Miranga Project foresees the 
introduction of pure CCS in Brazil. More recently, Petrobras has started 
to inject CO2 for EOR into the offshore pre-salt Santos Basin.

Brazil and the European Union proposed in December 2015 to 
the United Nations the establishment of a new mechanism for carbon 
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emissions. Under the proposal, developing countries, local govern-
ments and even businesses and associations could transact pollution 
rights and cashing them for their reduction goals. The project Low 
Carbon Business Action in Brazil is already identifying areas and eco-
nomic sectors in the country that can close deals and is joining processes 
and low-carbon technologies.

The proposal means that Brazil could eventually buy carbon cred-
its generated by countries where it was cheaper to reduce emissions, 
since there was no double counting of such credits. These papers could 
help to fulfil the INDC, a national goal proposal under the new cli-
mate agreement.

Climate matters in transactions

26 Climate matters in M&A transactions 

What are the main climate matters and regulations to consider 
in M&A transactions and other transactions?

There is no regulation. There are contract clauses that set a taxation cost 
of CO2 according to the activity and that can affect the negotiation price. 
In other words, the NPCC might be considered in acquisitions, but there 
is no mandatory rule for that.
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Colombia
José Vicente Zapata Lugo and Luisa Toledo Plata
Holland & Knight Colombia SAS

Main climate regulations, policies and authorities

1 International agreements

Do any international agreements or regulations on climate 
matters apply in your country? 

The government of Colombia ratified the United Nations Framework 
Convention on Climate Change under Law 164 of 1994 and the Kyoto 
Protocol under Law 629 of 2000. Since then, there have been impor-
tant achievements such as the First National Communication to the 
UNFCCC in 2001 (CONPES; National Council for Economic and 
Social Policy), which established the strategy of payment for envi-
ronmental services for climate change mitigation through the Clean 
Development Mechanism (CDM). The Climate Change Working 
Group in the Institute of Hydrology, Meteorology and Environmental 
Studies was also introduced in 2006. Among others, the Montreal 
Protocol was introduced into Colombian legislation through Law 29 of 
1992. Thus, Law 948, which aimed to implement the Montreal Protocol, 
was issued in 1995 in order to establish the prevention mechanisms for 
atmospheric protection, and basic norms to set emission standards to 
the atmosphere. This regulation also indicates the activities subject to 
obtaining permission.

The Colombian Natural Resources Code was issued as a result of 
the United Nations Conference on the Human Environment held in 
Stockholm. Likewise, the adoption of the Colombian Constitution in 
1991 and the meeting in Rio de Janeiro in 1992 led to the creation of a 
new institutional environmental framework through Law 99 of 1993.

On 22 April 2016 Colombia signed the Paris Agreement, but as 
of today it has not been ratified. The entry into force of the Paris 
Agreement is still subject to the ratification of 55 parties to the 
Convention, accounting in total for at least an estimated 55 per cent 
of the global greenhouse gas emissions. As of 5 September 2016, 26 
parties out of the 197 of the Convention, accounting for 39.06 per 
cent of the global greenhouse gas emissions have ratified the Paris 
Agreement. Ratification and entry into force of Paris Agreement will 
imply a milestone in Colombia’s role towards climate change interna-
tional policy, due to the fact that for the first time, the country will be 
obliged to accomplish a target of greenhouse gas emission reduction. 
Colombia’s commitment after the Conference of the Parties 21 – Paris 
Agreement is of a 20 per cent reduction of the projected emissions 
compared to the ‘Business as Usual Scenario’ for 2030. In addition, 
the country committed to a conditional further 10 per cent reduction, 
subject to provision of international support. According to the Intended 
Nationally Determined Contribution Report issued by the Colombian 
government ‘Colombia’s mitigation target seeks to achieve a per capita 
emissions level of nearly 4.6 Ton CO2eq/per capita by 2030. This value 
would be even lower than the country’s per capita emissions in 2010 
(4.8 Ton CO2eq/capita) and is consistent with the pathway established 
by the United Nations Program (…)’

2 International regulations and national regulatory policies

How are the regulatory policies of your country affected by 
international regulations on climate matters?

International regulations, particularly United Nations Framework 
Convention on Climate Change and the Kyoto Protocol, have contrib-
uted to Colombian regulatory policies. This, due to the fact that such 

international treaties, under the principle of ‘common but differenti-
ated responsibilities’ state a common responsibility to all states of con-
tributing to the solution of climate change to the extent of their national 
capacities. Nevertheless, under such treaties Colombia did not commit 
to any specific target of greenhouse gas emission reduction. 

In light of the Paris Agreement, national regulation and policy 
regarding climate matters will be subject to important transformation. 
For the first time, under the Paris Agreement, the country will be subject 
to specific emission reduction targets, which will definitely influence 
its policy-making. According to the Intended Nationally Determined 
Contribution Report issued by the Colombian government ‘The BAU 
scenario includes efforts to increase energy efficiency in the indus-
trial, residential and commercial sectors, fugitive emissions due to 
the deceleration of oil and coal production, and deforestation trends 
under post-conflict scenarios.’ In particular, the following are some of 
the most important strategies projected by Colombia’s Ministry of the 
Environment and Sustainable Development to achieve national targets 
by 2030: delimitation and declaration of 36 new páramo areas; increase 
in environmentally protected areas by 2.5 million hectares; incorpo-
ration of climate change considerations or policies into the national 
interest and strategic projects; drafting of policies applicable to prior-
ity basins, in which considerations regarding variability and climate 
change will be included; and innovation in adaptation measures appli-
cable to six priority economic sectors will be developed. 

3 Main national regulatory policies

Outline recent government policy on climate matters. 

As has been previously stated, the Paris Agreement constitutes a break 
from the approach Colombia has historically had to climate change 
matters, given the reduction targets compulsory for the country under 
such international treaty. Therefore, Colombia has developed the 
following general strategies to mitigate and adapt to climate change, 
according to the guidelines included in the Paris Agreement.

Low-carbon development strategy
This strategy seeks to untie the co-relation existent between gas emis-
sions and economic development. This goal is intended to be achieved 
through the development of plans, projects and policy making based 
on the pillars of greenhouse gas emission mitigation and social growth 
under efficiency and competitiveness standards. The low-carbon 
development strategy is led by the Ministry of Environment and 
Sustainable Development, through the Director of Climate Change. 
Currently, eight economic sectors are part of this strategy. 

National REDD+ Strategy coordinated by the Ministry of the 
Environment and Sustainability Development
Colombia is a country in which REDD+ Strategy acquires special 
importance, due to the existence of vast extensions of forest and rain-
forest that cover almost half of the national territory. 

Preventing deforestation and degradation through the sustainable 
management of forests and rainforests in one of the main strategies of 
the country to tackle climate change. 
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Climate Change National Adaptation Plan, coordinated by the 
Ministry of Environment and Sustainable Development
This Plan’s main aim is to reduce the country´s vulnerability, increas-
ing its response capabilities to climate change related events. As of 
today, 12 plans that include specific reference to adaptation strategies 
have been addressed. 

Clean development mechanisms
This strategy was developed under the Kyoto Protocol as a way of pro-
moting international investment on clean technologies. 

The Institute of Hydrology, Meteorology and Environmental 
Studies is Colombian main scientific body responsible of the devel-
opment of climate-related studies. This institute is of pivotal impor-
tance regarding prevention of natural eventualities, adaptation and 
risk management. 

CONPES 3700 of 2011 
CONPES 3700 of 2011 considers the National System of Climate 
Change as main the institutional organisation for coordinating climate 
change actions.

National Development Plan (NDP) 2014–2018
This set out the following climate actions: the Colombian Law Carbon 
Development Strategy; and the Strategy for Fiscal Protection Against 
Natural Disasters coordinated by the Ministry of Finance and Public 
Credit. National Development Plans include strategies and institu-
tional measures for climate change. It also highlights important eco-
nomic sectors, such as mining, agriculture and infrastructure as key to 
the Colombian economy. Under the National Development Plan cli-
mate change is connected to development purposes such as technology 
innovation, energy efficiency and institutional reinforcement.

Greenhouse gas emission reduction targets
The Ministry of the Environment and Sustainable Development, 
through the Climate Change Director, has projected specific strategies 
to achieve greenhouse gas emission reduction targets by 2030. This 
includes, among other things: 
• delimitation and declaration of 36 new páramo areas; 
• increase in environmentally protected areas by 2.5 million hectares; 
• incorporation of climate change considerations or policies in 

national interest and strategic projects; 
• drafting of policies applicable to priority basins, in which considera-

tions regarding variability and climate change will be included; and
• innovation in adaptation measures applicable to six priority eco-

nomic sectors will be developed.

4 Main national legislation

Identify the main national laws and regulations on climate 
matters. 

• The Political Constitution of Colombia, 1991 established particu-
lar obligations on both state and private parties to take measures 
aimed at protecting health and environment.

• Law 99 of 1993 created Colombian National Environmental System. 
• Law 164 of 1994 introduced the UNFCCC into 

Colombian legislation.
• Decree 948 of 1995 established a set of controlled activities to 

tackle atmospheric pollution. This Decree also refers to a tool, the 
Plan of Reconversion to Clean Technologies, which allows own-
ers of existing polluting sources to adjust their facilities accord-
ing to new standards on emissions limits. Thus, this tool is aimed 
at ensuring that generators of atmospheric emissions from fixed 
sources comply with the legal standards and limits.

• Law 629 of 2000 introduced the Kyoto Protocol to 
Colombian legislation.

• Resolution 601 of 2006 issued by the Ministry of Environment, 
Housing and Territorial Development (today, Ministry of 
Environment and Sustainable Development) adopted air qual-
ity emissions (modified by Resolution 610 of 2010 issued by the 
Ministry of Environment, Housing and Territorial Development).

• Resolution 760 of 2010 issued by the Ministry of Environment, 
Housing and Territorial Development (today, Ministry of 

Environment and Sustainable Development), adopts a protocol on 
the control and monitoring of air pollution from stationary sources.

• Resolution 909 of 2010 issued by the Ministry of Environment, 
Housing and Territorial Development (today, Ministry of 
Environment and Sustainable Development), sets emissions 
standards for stationary sources.

• Resolution 910 of 2010, issued by the Ministry of Environment, 
Housing and Territorial Development (today, ministry of 
Environment and Sustainable Development), sets emissions 
standards for stationary sources.

• Decree 4819 of 2010 was created to provide help for communities 
affected by La Niña between 2010 and 2022. Through such Decree, 
a fund was created to minimise communities’ vulnerabilities to 
extreme weather conditions.

• Decree 4147 of 2011 created National Unit for Risk Management.
• Law 1523 of 2012 by which means a national policy on disaster man-

agement was set.
• Law 1721 of 2014 approved the Pacific Alliance Framework 

Agreement, executed between Colombia, Chile, Mexico and Peru.
• Law 1715 of 2014 and Decree 2143 of 2015 promote the introduc-

tion of non-conventional types of energy into Colombian energy 
market. Particularly, it creates tax incentives for the development 
of non-conventional energy projects. 

• Decree 1076 of 2015 compiled national environmental regulation. 
Therefore, it needs to be highlighted as one of the main pieces of 
legislation when it comes to environment regulation.

• Decree 298 of 2016 by which means the structure and functions of 
the National System for Climate Change are set forth. 

5 National regulatory authorities

Identify the national regulatory authorities responsible 
for climate regulation and its implementation and 
administration. Outline their areas of competence.

The government of Colombia, through Congress, is responsible for 
incorporating into the national legislation international agreements 
(particularly UNFCCC, Kyoto Protocol and Paris Agreement, among 
others) regarding climate change matters. 

The Ministry of Environment and Sustainable Development is 
the national environmental authority in charge of formulating and 
implementing climate change policy through the issuance of regula-
tion aimed at preventing climate change impacts. The Ministry has 
also supported the Climate Change National Adaptation Plan, and has 
led the Colombian Low Carbon Development Strategy. The Ministry 
of Environment and Sustainable Development’s Climate Change 
Director is an administrative authority in charge of supporting formu-
lation and implementation of climate change policy and strategies. 

The Institute of Hydrology, Meteorology and Environmental 
Studies plays a key role in coordinating the environmental information 
system, and is the primary climate authority in Colombia. It also pro-
vides for international negotiations, builds and publishes the official 
climate change scenarios, and is the entity designated by the govern-
ment as a partner in two major adaptation projects: the National Pilot 
Project and Adaptation to Climate Change.

The National Planning Department has an environmental and sus-
tainable development group in charge of designing the climate change 
policy through a document called CONPES (see question 3).

Regional environmental authorities are responsible for imple-
menting policies formulated by the Ministry of Environment and 
Sustainable Development, and thus have a key role to play in preven-
tion and adaptation actions.

The Ministry of Foreign Affairs also plays a key role in climate 
change actions, sharing findings and guide policy, and informing 
opportunities from the international view.

Additionally, Decree 298 of 2016 determined the structure and 
functions of the Climate Change National System (SISCLIMA), coor-
dinated by the Intersectorial Climate Change Commission and the 
Climate Change Regional nodes. 
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General national climate matters

6 National emissions and limits

What are the main sources of emissions of greenhouse gases 
(GHG) (or other regulated emissions) in your country and the 
quantities of emissions from those sources? Describe any 
limitation or reduction obligations. Do they apply to private 
parties in your country?

The main sources of emissions of GHG in Colombia are constituted by 
stationary and non-stationary sources. These activities subject to con-
trol encompass: burning of natural forest, burning of fossil fuels used 
by vehicles and trucks, industrial or commercial burning of fossil fuels, 
industrial activities using substances covered by the Montreal Protocol, 
among others. Regarding limitations, Decree 948 of 1995 establishes 
the legal framework for air quality standards and permissible limits 
for harmful substances. Thus, an emission permit is mandatory for 
fixed sources included in the Decree, and certification mechanisms for 
mobile sources are set up. These limitations are for both private and 
public parties in Colombia. 

Colombia accounts for 0.46 per cent of global emissions. 
Deforestation and changes in land use are the main causes, accounting 
for 39 per cent, followed by agriculture with 19 per cent, transportation 
with 10 per cent and energy industries with 9 per cent, among other 
processes and industries.

7 National GHG emission projects

Describe any major GHG emission reduction projects 
implemented or to be implemented in your country. 
Describe any similar projects in other countries involving the 
participation of government authorities or private parties 
from your country.

In 2011, Amoyá River Hydroelectric Plant was considered the largest 
plant of the energy sector registered as a CDM in Colombia. Amoyá 
generates energy from a resource that can be reusable as water, which 
replaces the use of fossil fuels such as oil and coal. The certified emis-
sion reductions (CERs) of Amoyá Plant will be sold in 2018 and part 
of the funds will be destined for social and environment management.

Currently, windfarm projects are aimed to be developed in the near 
future in the north part of the country (la Guajira). 

Domestic climate sector

8 Domestic climate sector

Describe the main commercial aspects of the climate sector in 
your country, including any related government policies.

The Colombian government has encouraged foreign investment in 
its search for the appropriate technological support from developed 
countries. Thus, strict controls have been lifted in order to promote 
the trade of foreign technology, which allows Colombia to comply with 
its emission reduction obligations. It must be highlighted that even 
though Colombia committed to a 20 per cent emission reduction tar-
get by 2030, according to the Paris Agreement, foreign financial aid 
and investment will lead to an increase of an additional 10 per cent. 
Such additional investment may imply a boost in Colombian clean-
energy markets. 

Additionally, the Paris Agreement entering into force is pro-
jected to imply changes in the energy portfolio, which will predictably 
enhance the share of non-conventional sources of energy, while dis-
couraging fossil fuel use.

General GHG emissions regulation

9 Regulation of emissions

Do any obligations for GHG emission limitation, reduction 
or removal apply to your country and private parties in your 
country? If so, describe the main obligations.

Colombia ratified the Kyoto Protocol as a non-Annex I party, so it does 
not have GHG reduction targets according to such Protocol. However, 
Colombia implemented voluntary measures to combat climate change, 
such as establishing inventories and providing information on GHG 

emissions, developing national policies and launching national strate-
gies to mitigate GHG emissions. By being a non-Annex I party to the 
Kyoto Protocol, Colombia is able to develop CDM projects. Under 
the Protocol, non-Annex I parties such as Colombia can develop their 
own projects, acquire the reduction and then sell to countries listed in 
Annex I.

Despite the above, Colombian international approach to climate 
change will change once the Paris Agreement is ratified and enters 
into force. Colombia has committed to reduce emissions by 20 per 
cent compared to projected emissions in a ‘Business as Usual Scenario’ 
for 2030. Additionally, the country committed to a conditioned addi-
tional 10 per cent reduction, subject to the provision of international 
support. Therefore, the Paris Agreement will predictably mean obliga-
tions for gas emission limitation, reduction or removal, applicable to 
different agents. As of today, no specific regulation on the matter has 
been internally issued regarding greenhouse gas emissions; only limits 
to stationary and mobile emissions are applicable according to Decree 
948 of 1995.

10 GHG emission permits or approvals

Are there any requirements for obtaining GHG emission 
permits or approvals? If so, describe the main requirements.

Since Colombia signed the Kyoto Protocol as a non-Annex I party , 
there are no specific requirements to obtain GHG emission permits or 
approvals. However, Colombia has internally adopted specific regu-
lation on emissions, as mentioned above, aimed at establishing strict 
standards for controlled activities subject to emission permits (Decree 
948 of 1995). 

11 Oversight of GHG emissions

How are GHG emissions monitored, reported and verified?

In Colombia emissions are usually monitored through laborato-
ries accredited by the Institute of Hydrology, Meteorology and 
Environmental Studies, then verified by the Environment and 
Sustainable Development or regional environmental authorities, which 
would impose the necessary measures in cases of non-compliance with 
emissions standards.

Protocol on the control and monitoring of air pollution from sta-
tionary sources must be used to such monitoring purposes. 

GHG emission allowances (or similar emission instruments)

12 Regime

Is there a GHG emission allowance regime (or similar regime) 
in your country? How does it operate? 

Although there is no particular GHG emission allowance regime in 
Colombia, the government has issued regulations to allow certain 
activities to produce emissions under a specific permit that establishes 
specific standards. Emission permits are regulated under Decree 948 
of 1995.

13 Registration

Are there any GHG emission allowance registries in your 
country? How are they administered? 

The Institute of Hydrology, Meteorology and Environmental Studies 
has developed a registry in order to set up the baseline for formulating 
contributions on emissions reduction. Additionally, specific emissions 
regulated by Decree 948 of 1995 must be registered before the compe-
tent environmental authority. 

14 Obtaining, possessing and using GHG emission allowances

What are the requirements for obtaining GHG emission 
allowances? How are allowances held, cancelled, surrendered 
and transferred? Can rights in favour of third parties (eg, a 
pledge) be created on allowances?

In Colombia specific requirements for obtaining GHG emission allow-
ances have not been issued.
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Trading of GHG emission allowances (or similar emission 
instruments)

15 Emission allowances trading

What GHG emission trading systems or schemes are applied 
in your country? 

As a non-Annex I party to the Kyoto Protocol, Colombia is committed 
to implementing CDM projects aimed at encouraging investment in 
and transfer of environmentally safe technologies that reduce GHG 
emissions. In order to implement a CDM in Colombia, Resolution 2734 
of 2010 issued by the Ministry of Environment, Housing and Territorial 
Development (Today Ministry of Environment and Sustainable 
Development) establishes requirements in order to develop such pro-
jects, which helps Annex I countries to reduce their emissions. Thus 
Resolution 2734 refers to the approval of national projects that apply 
to CDM.

The application of market related mechanisms to climate matters 
in the country in light of the Paris Agreement is still pending. 

16 Trading agreements

Are any standard agreements on GHG emissions trading 
used in your country? If so, describe their main features and 
provisions.

In its commitment to the Kyoto Protocol, Colombia has issued CERs 
(reduction certificates) within the CDM projects undertaken under 
the Kyoto Protocol. The application of market-related mechanisms 
to climate matters in the country in light of the Paris Agreement is 
still pending. 

Sectoral regulation

17 Energy sector

Give details of (non-renewable) energy production and 
consumption in your country. Describe any regulations on 
GHG emissions. Describe any obligations on the state and 
private persons for minimising energy consumption and 
improving energy efficiency. Describe the main features of 
any scheme for registration of energy savings and for trade of 
related accounting units or credits. 

According to UPME’s document on integration of renewable energy in 
Colombia, the following has been the energy production portfolio in 
the last years (average percentages):
• coal: 46 per cent;
• oil: 38 per cent;
• natural gas: 9 per cent;
• hydro: 4 per cent; and
• others: 3 per cent.

According to UPME’s document on the integration of renewable 
energy in Colombia, the following has been the energy demand port-
folio in the last years (average percentages):
• coal: 10 per cent;
• oil: 43 per cent;
• natural gas: 25 per cent;
• hydro: 13 per cent; and
• others: 9 per cent.

Law 1715 of 2014 tends to promote increased use of non-conventional 
energy production and use. In particular, this Law includes tax reduc-
tion benefits on income tax for non-conventional energy projects. 

18 Other sectors 

Describe, in general terms, any regulation on GHG emissions 
in connection with other sectors.

There is no regulation applicable especially to GHG emissions. 
However, Decree 948 of 1995 sets out the legal framework for air 
quality standards, polluting emissions (including GHG), control and 
enforcement. Controlled activities are part of the policy tools provided 
for in Decree 948 of 1995. These activities subject to control include: 

burning of natural forest, protective vegetation and forbidden open-
air burning; burning of fossil fuels; controlled open air burning in 
rural areas; incineration of hazardous substances and waste; industrial 
activities generating, using or releasing substances covered under the 
Montreal Protocol, among others.

Renewable energy and carbon capture

19 Renewable energy consumption, policy and general 
regulation

Give details of the production and consumption of renewable 
energy in your country. What is the policy on renewable 
energy? Describe any obligations on the state and private 
parties for renewable energy production or use. Describe the 
main provisions of any scheme for registration of renewable 
energy production and use and for trade of related accounting 
units or credits. 

Colombia is undertaking diverse projects composed of clean renew-
able energy sources, including hydroelectric, wind and solar power, 
and biofuels. 

The starting point in the legislation for renewable energy in Colombia 
is Law 143 of 1994, which establishes rational and efficient use of energy, 
promoting energy saving, efficiency and conservation. Law 697 of 2001, 
which promotes the use of alternative energy sources and other non- 
conventional types of energy in order to achieve a greater energy sup-
ply, was also issued.

Recently, the government issued Law 1715 of 2014 aimed at pro-
moting the development and use of renewable energy sources through 
their integration into the Colombian power market. This is mechanism 
for achieving economic development, reducing GHG emissions and 
ensuring domestic energy security. This Law establishes the course of 
action to comply with international commitment regarding the use of 
renewable energy, efficient energy management and GHG emission 
reductions, as established in Law 1665 of 2013, which adopts the inter-
national renewable energy agency IRENA.

20 Wind energy

Describe, in general terms, any regulation of wind energy.

In Colombia wind energy is developed through Law 1715 of 2014, and 
empowers the Mines and Energy Ministry to establish the technical 
requirements for facilities that use wind as an energy source, and the 
Ministry of Environment and Sustainable Development to set up envi-
ronmental standards to be complied with by wind-developed projects. 
The Jeripachi project is in north-eastern Colombia near the Wayuu ter-
ritory. It is a wind energy project, in which the energy generated from 
the turbines replaces coal and gas-based power plants. This project also 
seeks to take advantage of benefits regarding sustainable development 
and generation of CERs.

Other windfarm activities are projected to be developed in the near 
future in la Guajira.

Decree 1076 of 2015 includes specific environmental legislation 
applicable to the development of these types of projects. 

Update and trends

Even though Colombia has been successful in implementing 
climate change policies, there is a lack of coordination at the 
institutional level. It is of paramount importance to carry out joint 
work, bringing together the Ministries of the Environment and 
Sustainable Development, Transport, Finance, Mines and Energy 
with the National Planning Department (an institution in charge of 
formulating long-term public policies) to address climate change 
at the national level. Coordinated work is consistent with a view of 
climate change as an economic and social problem. Thus, the idea 
is to coordinate all essential initiatives to achieve better implemen-
tation of public policies on climate change.

The Paris Agreement will represent a change in the way 
Colombia tackles climate change. New policies, regulations and 
market behaviour are expected in the near future. 
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21 Solar energy

Describe, in general terms, any regulation of solar energy.

In Colombia, solar energy is developed through Law 1715 of 2014, and 
empowers the Mining Ministry to establish the conditions for solar 
energy participation, setting up technical requirements for facilities 
that use solar energy.

Decree 1076 of 2015 includes specific environmental legislation 
applicable to the development of these types of projects. 

22 Hydropower, geothermal, wave and tidal energy

Describe, in general terms, any regulation of hydropower, 
geothermal, wave or tidal energy.

According to Decree 1076 of 2015, construction and operation of 
facilities that produce energy from water are subject to environmental 
licensing. Likewise, Law 1715 of 2014 sets up precise conditions regard-
ing technical requirements for operation.

23 Waste-to-energy

Describe, in general terms, any regulation of production of 
energy based on waste.

According to Decree 1076 of 2015, the exploration and use of alterna-
tive sources of energy with installed capacity exceeding 100MW are 
subject to obtaining an environmental licence. Thus, the procedure 
established in the regulation applicable in Chapter 3 of Decree 1076 of 
2015 must be complied with by the owner of such project.

24 Biofuels and biomass

Describe, in general terms, any regulation of biofuel for 
transport uses and any regulation of biomass for generation 
of heat and power.

Decree 1715 of 2014 establishes precise conditions for the use of biofu-
els, taking into account the forest management plan. However, Decree 
1076 of 2015 states that the exploration and use of alternative sources 
of energy with installed capacity exceeding 100MW are subject to 
obtaining an environmental licence.

25 Carbon capture and storage

Describe, in general terms, any policy on and regulation of 
carbon capture and storage.

Under the CDM, many of the following carbon capture projects have 
been developed in Colombia:
• the National Forest Project within the plan for sustainable develop-

ment in the region of San Nicolás;
• forest restoration in the Colombian Pacific; 
• a strategy for establishing and financing productive forestry pro-

jects by Cormagdalena; and
• Medellín’s carbon capture and carbon market project (Jardín 

Botánico de Medellín, Universidad Nacional – Medellín, la 
Corporación Ambiental Empresarial – CAEM, Neotropical y 
Carbono & Bosques).

Climate matters in transactions

26 Climate matters in M&A transactions 

What are the main climate matters and regulations to 
consider in M&A transactions and other transactions?

The main matters to consider are:
• party members to international agreements;
• compliance with climate international commitments;
• capacity for developing clean technologies;
• experience in CDM projects; 
• environmental compliance for project finance; and
• projects undertaken in compliance with interna-

tional commitments.
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Main climate regulations, policies and authorities

1 International agreements

Do any international agreements or regulations on climate 
matters apply in your country?

The Kingdom of Denmark comprises Denmark proper, Greenland 
(the world’s largest island, situated east of Canada and northwest of 
Iceland) and the Faroe Islands (an island group situated about halfway 
between Scotland and Iceland).

Greenland had home rule from 1979 to 21 June 2009 when it 
obtained self-government. The Faroe Islands obtained home rule 
in 1948.

Denmark is a member state of the EU, but its membership only 
comprises Denmark proper and not Greenland or the Faroe Islands.

The United Nations Framework Convention on Climate Change 
(UNFCCC) (1992) was ratified by the Kingdom of Denmark in 1993 
without any territorial reservation relating to Greenland and the Faroe 
Islands. It entered into force for Denmark on 21 March 1994.

The commitments under the UNFCCC comprise all anthropo-
genic emissions by sources and removals by sinks of all greenhouse 
gases, except those covered by the Montreal Protocol on Substances 
that Deplete the Ozone Layer (1987). It is a protocol to the Vienna 
Convention for the Protection of the Ozone Layer (1985) and only cov-
ers certain types of greenhouse gases that deplete the ozone layer, such 
as chlorofluorocarbons, halogens and hydrochlorofluorocarbons.

Denmark and other developed parties (including the EU) listed in 
Annex I to the UNFCCC have undertaken a non-binding commitment 
to reduce their greenhouse gas emissions to 1990 levels by 2000.

The Kyoto Protocol to the UNFCCC (1996) was ratified by the 
Kingdom of Denmark in 2002 without any territorial reservation 
for Greenland but with a territorial exclusion of the Faroe Islands. It 
entered into force for Denmark on 16 February 2005.

Denmark and other developed parties (including the EU) listed in 
Annex B to the Kyoto Protocol undertook binding commitments to limit 
or reduce their emissions of six greenhouse gases in the first five-year 
commitment period from 2008 to 2012. In 2012, the Doha Amendment 
was adopted, extending the Kyoto Protocol for a second period, through 
2020. Denmark, the EU and other developed parties to the protocol 
made new commitments for the second period, which are included in 
an adjusted Annex B. It should be noted, however, that as of September 
2016, the Doha Amendment has not entered into force.

The quantified commitments to limit or reduce emissions of the 
greenhouse gases, listed in Annex A to the Kyoto Protocol, are set out in 
Annex B to the protocol. For the second period, a committed country’s 
average annual emissions between 2013 and 2020 must not exceed a 
specified percentage between 76 and 99.5 of its emissions in its base 
year or period. The average commitment of all countries is a reduction 
of 18.7 per cent.

The base year is 1990 for all developed countries and parties, except 
for a few countries undergoing the transition to a market economy. All 
developed countries may choose to use 1995 as the base year for total 
emissions of HFCs, PFCs and SF6 (collectively, F-gases). Denmark has 
chosen to do so.

Under the Kyoto Protocol, both Denmark and the EU member 
states jointly have binding emission reduction commitments. For the 
second period, Denmark and the EU member states jointly have a 

reduction commitment of 20 per cent, as their average annual emis-
sions between 2013 and 2020 must not exceed 80 per cent of their emis-
sions in 1990 (or 1995 for F-gases as regards Denmark and some other 
EU member states).

Denmark’s ratification of the Kyoto Protocol with effect also for 
Greenland was based on a framework agreement from 2001 between 
Greenland and Denmark. It is stated in the agreement that Greenland 
will make an active effort to reduce greenhouse gas emissions and con-
tribute to the fulfilment of the Danish emission reduction commitment 
under the Kyoto Protocol. It is further stated in the agreement that 
Greenland and Denmark will engage in negotiations if Greenland is not 
able to contribute to the said extent to the achievement of the reduction.

In 2012, Denmark and Greenland entered into a cooperation agree-
ment in which Greenland’s self-government has repatriated the author-
ity of the climate area. As a result, Greenland has authority to determine 
Greenland’s climate policy. The security and foreign policy, including 
the international climate negotiations, rest with the Danish govern-
ment. Greenland cannot negotiate independently in the climate nego-
tiations under the UN Climate Convention, but is part of the Kingdom 
of Denmark’s negotiating team.

The EU approved the UNFCCC in 1993 and the Kyoto Protocol 
in 2002. They entered into force for the EU on 21 March 1994 and 16 
February 2005, respectively. They have been approved and imple-
mented by various EU decisions and provisions, including:
• Council Decision of 15 December 1993 concerning the conclusion 

of the United Nations Framework Convention on Climate Change 
(94/69/EC);

• Council Decision of 25 April 2002 concerning the approval, on 
behalf of the European Community, of the Kyoto Protocol to 
the United Nations Framework Convention on Climate Change 
and the joint fulfilment of commitments thereunder (2002/358/
EC); and

• Commission Decision of 10 February 2005 laying down rules 
implementing Decision No. 280/2004/EC of the European 
Parliament and of the Council concerning a mechanism for moni-
toring Community greenhouse gas emissions and for implement-
ing the Kyoto Protocol (2005/166/EC).

Other major EU climate regulations and implementing Danish climate 
regulations are:
• Emission Trading Scheme (EU ETS) Directive (2003/87/EC) as 

subsequently amended. This establishes a scheme for greenhouse 
gas emission allowance trading within the Community. Among 
other matters, the directive includes provisions on greenhouse gas 
emissions permits, monitoring, reporting and verification of emis-
sions, and penalties for infringements of implementing national 
provisions and for surrender of too few allowances. Part of the 
directive is implemented by Act No. 1095 of 28 November 2012 
on CO2 Allowances (as subsequently amended) and orders issued 
under this act. 

• Renewable Energy Directive (2009/28/EC), which establishes a 
common framework for the promotion and regulation of produc-
tion and use of energy from renewable sources. Some parts of the 
directive are implemented by provisions in the Consolidated Act 
No. 1141 of 29 August 2016 on promotion of renewable energy (as 
subsequently amended) (the RE-Act) and amendments to acts on 
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supply of electricity, heating and natural gas and orders issued 
under those acts.

• EU ETS Amending Directive (2009/29/EC) amends the EU ETS 
Directive to improve and extend the EU ETS for the period 2013 
to 2020 (Phase III of the ETS). It includes other activities (instal-
lations) that are sources of emissions and other types of green-
house gases.

• Geological Storage Directive (2009/31/EC), which contains pro-
visions on geological storage of carbon dioxide. Some parts of 
the Directive were implemented by Act No. 541 of 30 May 2011 
on amendment of the Subsoil Act, which has subsequently been 
amended by Consolidated Act No. 960 of 13 September 2011. Other 
parts were implemented by Executive Order No. 859 of 14 July 2011 
on geological storage.

• Deployment of Alternative Fuels Infrastructure Directive 
(2014/94/EU), which sets out minimum requirements for the 
building-up of alternative fuels infrastructure, including recharg-
ing points for electric vehicles and refuelling points for natural 
gas and hydrogen. Member states shall notify their national policy 
frameworks to the Commission by 18 November 2016. Based on the 
national policy frameworks, the Commission will publish and regu-
larly update information on the national targets and the objectives 
submitted by each member state. 

2 International regulations and national regulatory policies

How are the regulatory policies of your country affected by 
international regulations on climate matters?

As Denmark is party to the UNFCCC and the Kyoto Protocol and a 
member of the European Union, its national regulatory policies must 
be in accordance with UN and EU climate regulations.

Denmark, therefore, implements and applies UN and EU climate 
regulations in due course, as outlined in question 1.

The EU is competent to enter into international agreements 
concerning climate change and to implement the obligations result-
ing therefrom. Based on this competence, the EU has approved the 
UNFCCC and the Kyoto Protocol and undertaken to fulfil the commit-
ments under these instruments jointly with its member states. The EU 
also negotiates international climate agreements that may amend, sup-
plement or replace (parts of ) these UN instruments.

Denmark solely has competence to negotiate and make interna-
tional climate agreements for Denmark in respect of Greenland, which 
is not part of Denmark’s EU membership.

3 Main national regulatory policies

Outline recent government policy on climate matters. 

In Denmark, the long-term goal for energy and climate policy is for 
Denmark to become entirely independent of fossil fuels by 2050.

In March 2012, a political agreement was reached on Danish energy 
policy (the Energy Agreement 2012), covering until 2020.

The Energy Agreement 2012 was reached by a broad majority of the 
Danish parliament, including the government then in office (the Social 
Democrats, the Danish Social-Liberal Party and the Socialist People’s 
Party) and Denmark’s Liberal Party, the Danish Red-Green Alliance, 
the Danish People’s Party and the Conservative Party.

The Energy Agreement 2012 contains a number of initiatives 
with the objective to promote the transition to a low carbon economy 
in Denmark, including initiatives promoting wind power, new energy 
technologies, renewable energy in industry, buildings and transport, 
bioenergy and energy efficiency measures. The aim is that these initia-
tives contribute to meeting the goals set out in the Energy Agreement 
2012. By 2020, Denmark is aiming to supply 35 per cent of the final 
energy consumption with energy from renewable sources, approxi-
mately 50 per cent of the electricity consumption is to be supplied by 
wind power, 7.6 per cent reduction in gross energy consumption in com-
parison to 2010, and 34 per cent reduction in greenhouse gas emissions 
in comparison to 1990.

In 2014, a new political agreement was reached by the government 
then in office (the Social Democrats and Social Liberals) and Socialist 
People’s Party, the Danish Red-Green Alliance and the Conservative 
Party. The agreement lays down an overall strategic framework for 
Denmark’s climate policy in order to ensure the transition to a low 

carbon economy by 2050 and, inter alia, sets a national target of 40 
per cent emission reduction in 2050 compared with 1990. Parts of the 
agreement are implemented by the Climate Act, which was passed by 
Parliament in June 2014. 

In June 2015, Danish parliamentary elections resulted in the form-
ing of a new government consisting of Denmark’s Liberal Party. So far, 
the Danish government has not officially announced changes to the offi-
cial Danish climate and energy policy.  

The tax policies supporting the Danish climate and energy pol-
icy mainly consist of a CO2 taxation scheme (based on Directive No. 
2003/96/ EC) and a so called PSO (Public Service Obligation) tariff. 
The PSO tariff is paid by way of the electricity consumers’ electrical bill. 
However, as the European Commission has deemed that the PSO tariff 
is in conflict with EU law, the Danish government is planning to abolish 
the current framework for the PSO tariff and is working on finding an 
alternative financing solution to be in place by 1 January 2017 (see also 
‘Update and trends’).

4 Main national legislation

Identify the main national laws and regulations on climate 
matters. 

The principal act on climate matters is Act No. 1095 of 28 November 
2012 (CO2 Allowances Act) as subsequently amended. The original Act 
implemented EU ETS Directive (2003/87/EC). The act was changed by 
Act No. 1497 of 23 December 2014. This act contains the changes made 
to the EU ETS Directive (2003/87/EC) by EU Regulation (2014/421/
EC). The Act also creates a framework under which the Danish govern-
ment has issued a number of executive orders regulating climate mat-
ters in greater detail.

The CO2 Allowances Act implements the main EU directives on 
climate regulation such as the Linking Directive and Aviation Directive.

Under the authority of various provisions of the CO2 Allowances 
Act, the Minister for Energy, Utilities and Climate has issued a num-
ber of executive orders, which include regulation of the Allowances 
Registry, Clean Development Mechanism (CDM) and joint implemen-
tation (JI) projects and credits, the use of biofuels to reduce emissions, 
and regulation of the verification and reporting of emissions of CO2 
from installations.

As regards renewable energy, the principal act is the RE-Act. 
Under the authority of the RE-Act, the Minister for Energy, Utilities 
and Climate has issued a number of executive orders, some of which 
regulate the granting of admissions to establish and modify electricity 
production facilities, the loss of value of real property as a result of the 
installation of wind turbines, administration of subsidies in accordance 
with the green schemes and grid connection of wind turbines and an 
additional charge for electricity produced by wind turbines and other 
renewable energy-producing installations.

5 National regulatory authorities

Identify the national regulatory authorities responsible 
for climate regulation and its implementation and 
administration. Outline their areas of competence.

The Minister for Energy, Utilities and Climate is generally responsible 
for legislation on climate and energy matters, including the introduction 
of acts to be enacted by Parliament and the issuing of executive orders.

The Minister for Energy, Utilities and Climate is also gener-
ally responsible for the administration of the climate and energy 
areas, including the administration of the CO2 Allowances Act, the 
Renewable Energy Act and executive orders issued under these Acts. 
Under the authority of various provisions of these Acts, the Minister has 
to a great extent delegated the tasks and powers under the Acts to the 
Danish Energy Agency, by Executive Order No. 436 of 11 May 2012 on 
the Tasks and Powers of the Danish Energy Agency.

In practical terms, this means that the Danish Energy Agency has 
authority and responsibility in relation to most administrative matters 
concerning climate and energy.

The Danish national designated focal point for JI and the designated 
national authority for the CDM, under the Kyoto Protocol, is the Danish 
Energy Agency under the Ministry of Energy, Utilities and Climate.

The Energy Board of Appeals considers appeals against decisions 
made by the Ministry of Energy, Utilities and Climate and the Danish 
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Energy Agency under the CO2 Allowances Act, the Renewable Energy 
Act and executive orders made under these Acts.

General national climate matters

6 National emissions and limits

What are the main sources of emissions of greenhouse gases 
(GHG) (or other regulated emissions) in your country and the 
quantities of emissions from those sources? Describe any 
limitation or reduction obligations. Do they apply to private 
parties in your country?

Denmark’s National Inventory Report 2015 and 2016, Emission 
Inventories 1990–2014, submitted under the UNFCCC, is the most 
recent official national inventory report. The report was edited and 
published in June 2016.

According to the report, CO2 is the most important greenhouse gas, 
making up 73.9 per cent of national total emissions in CO2 equivalent in 
2014, excluding land use and land use change and forestry (LULUCF), 
followed by CH4 at 14.4 per cent, N2O at 10 per cent and F-gases at 
1.7 per cent.

Stationary combustion plants (31 per cent), transport (24 per cent) 
and agriculture (21 per cent) represent the largest emission categories, 
followed by non-industrial combustion (9 per cent), manufacturing (8 
per cent), industrial processes (4 per cent) and waste (2 per cent). The 
net CO2 uptake by LULUCF was 3.5 per cent of the total emission of 
CO2 equivalents excluding LULUCF in 2014. The national total emis-
sion of CO2 equivalent, excluding LULUCF, has decreased by 26.9 per 
cent from 1990 to 2014 and, including LULUCF, has decreased 30.9 
per cent.

The Danish Energy Agency also provides information on emis-
sions in its report, Energy Statistics 2014. In 2007, the base year was 
determined in relation to emissions in 1990 for CO2, CH4 and N2O and 
1995 for the F-gases. According to that report, total emissions of green-
house gases (without adjustments) in 2013 were 55 million tons of CO2 
equivalent, which is approximately 21.9 per cent lower than the base 
year emissions of 69.3 million tons of CO2 equivalent. Including adjust-
ments for fluctuations in temperature and net exports of electricity, the 
level in 2013 was 55.8 million tons of CO2 equivalent corresponding to 
a drop of approximately 28.9 per cent relative to an adjusted base year.

Denmark’s binding emission reduction commitments for 2013 
to 2020, expressed in percentages below the levels of 1990 (or 1995 
for F-gases), are 20 per cent under the Kyoto Protocol after the Doha 
Amendment. Private parties are not bound by the emission reduc-
tion commitments.

7 National GHG emission projects

Describe any major GHG emission reduction projects 
implemented or to be implemented in your country. 
Describe any similar projects in other countries involving the 
participation of government authorities or private parties 
from your country.

To comply with the reduction commitments undertaken by Denmark, 
the government implements domestic initiatives and participates in 
international projects. The government also encourages private parties 
to actively reduce greenhouse gas emissions through activities both in 
Denmark and other countries.

A broad range of national initiatives has been launched since 1989 
when the first action plan to reduce greenhouse gas emissions was 
agreed. These initiatives have included:
• limiting production from electricity producing facilities; 
• reducing industrial gases by banning their use in new products and 

facilities from 2006;
• reducing emissions from agriculture due to the increased use of 

biogas and changed feeding of animals; 
• additional fees levied on fuel and vehicles;
• mandatory mixing of petrol and diesel oil with biofuels; and
• energy-saving and efficiency requirements on buildings and elec-

tric net and distribution companies.

In addition to national initiatives, the Danish government has by June 
2011 engaged in the development of 57 CDM and 19 JI projects within 

the framework of the Kyoto Protocol. Approximately 1 billion Danish 
kroner was allocated by the government for the purchase of JI and CDM 
credits from eastern European and developing countries between 2003 
and 2008. These funds have been used for direct investments in pro-
jects in eastern Europe, Asia and Africa.

The government is, further, investing in international CO2 funds 
administered by the World Bank and the Nordic Environment Finance 
Corporation. It is expected that the government’s procurement of JI 
and CDM credits will contribute approximately 18.5 million tons of 
CO2 equivalent to meeting the Danish reduction commitment between 
2008 and 2012.

Private parties also participate in JI and CDM projects. To use cred-
its generated from such projects to comply with the reduction commit-
ments of participating companies, the projects must be approved by the 
Danish Energy Agency (on behalf of the Ministry of Energy, Utilities 
and Climate). By 24 October 2014, 140 projects had been approved by 
the Agency.

Domestic climate sector

8 Domestic climate sector

Describe the main commercial aspects of the climate sector in 
your country, including any related government policies.

Danish governments have actively promoted energy saving and renew-
able energy production and use for decades, and have also subsidised 
renewable energy and efficient energy production in various ways, 
including by feed-in tariffs, other financial incentives and disincentives. 
For example, fees on vehicles and vehicle fuel have continuously been 
very high. Subsidies for electricity from wind turbines have also been 
high enough to ensure installation and operation of a high wind turbine 
capacity when compared to most other countries.

Danish utility companies within the climate and energy sectors are 
among the global leaders in many areas, including energy efficiency, 
district heating, waste-to-energy, combined heat and power energy 
production (cogeneration), wind turbine production and onshore and 
offshore installation and operation of wind turbines.

General GHG emissions regulation

9 Regulation of emissions

Do any obligations for GHG emission limitation, reduction 
or removal apply to your country and private parties in your 
country? If so, describe the main obligations.

Under the Kyoto Protocol, Denmark and the EU member states have 
joint binding emission reduction commitments. For the first period the 
commitment was 8 per cent. According to the subsequent European 
Burden Sharing Agreement, Denmark has undertaken to reduce its 
annual average greenhouse gas emissions between 2008 and 2012 to 
21 per cent below their 1990 level. Private individuals and businesses 
are not bound by these emission reduction commitments, but they may 
have limitation or reduction obligations under Danish national legisla-
tion implementing the international commitments. There is no Burden 
Sharing Agreement for the second commitment period of the Kyoto 
Protocol. The EU has submitted to the UNFCCC that the reduction 
commitments will be fulfilled jointly with the EU and its member states. 

The EU Emission Trading Scheme Directive (2003/87/EC), as 
amended by the EU Linking Directive (2004/101/EC), the Aviation 
Directive (2008/101/EC) and the Amending Directive (2009/29/
EC), includes, but is not limited to, emissions of CO2 from the fol-
lowing sectors and activities that are also covered by the Danish CO2 
Allowances Act.

Energy activities
• Combustion of fuel installations with total rated thermal input 

exceeding 20MW (except hazardous or municipal waste installa-
tions), including such combustion installations (also for flaring) on 
offshore installation;

• waste-to-energy installations (from 2013);
• mineral oil refineries;
• coke production;
• production and processing of ferrous metals, namely:
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• metal ore (including sulphide ore) roasting or sintering installa-
tions; and

• installations for the production of pig iron or steel (primary or 
secondary fusion) including continuous casting, with a capac-
ity exceeding 2.5 tons per hour;

• aluminium production; and
• production of non-ferrous metals, including production of alloys, 

refining foundry casting, etc.
Mineral industry
• Installations for the production of cement clinkers in rotary kilns 

with a production capacity exceeding 500 tons per day or lime in 
rotary kilns with a production capacity exceeding 50 tons per day 
or in other furnaces with a production capacity exceeding 50 tons 
per day;

• installations for the manufacture of glass, including glass fibre, with 
a melting capacity exceeding 20 tons per day, and installations for 
the manufacture of ceramic products by firing, in particular, roofing 
tiles, bricks, refractory bricks, tiles, stoneware or porcelain, with a 
production capacity exceeding 75 tons per day; 

• manufacture of mineral wool with the use of glass, stone or slag 
with a melting capacity of more than 20 tons per day; and

• drying or calcination of gypsum or production of plaster boards and 
other gypsum products, where combustion units with a total rated 
thermal input exceeding 20MW are operated.

Other activities
Industrial plants for the production or manufacture of:
• pulp from timber or other fibrous materials or paper and board with 

a production capacity exceeding 20 tons per day;
• carbon black involving the carbonisation of organic substances 

such as oils, tars, cracker and distillation residues, where com-
bustion units with a total rated thermal input exceeding 20 MW 
are operated;

• nitric, adipic, glyoxal or glyoxlic acid;
• ammonia;
• bulk organic chemicals by cracking, reforming, partial or full oxida-

tion or by similar processes, with a production capacity exceeding 
25 tons per day;

• hydrogen and synthesis gas by reforming or partial oxidation with a 
production capacity exceeding 25 tons per day;

• sodas ash and sodium bicarbonate;
• capture of greenhouse gases from installations covered by this 

Directive for the purpose of transport and geological storage 
in a storage site permitted under Geological Storage Directive 
(2009/31/EC);

• transport of greenhouse gases by pipelines for geological storage in 
a storage site permitted under the Directive as well as geological 
storage of greenhouse gases in a storage site permitted under the 
Directive (from 2013 onwards); and

• some aviation activities as specified in the amended EU ETS 
Directive (from 2012 onwards).

Operators of stationary installations used for these activities must com-
ply with the emissions limitation and reduction rules and other rules 
under the EU ETS Directive and the CO2 Allowances Act. This gen-
erally means that emissions from an installation must not exceed the 
number of emission allowances allocated for that installation to the 
operator by the Danish Energy Agency. If actual emissions are greater 
than the allocated number of allowances, the operator must cover the 
deficit by buying allowances or JI or CDM credits and transferring them 
to the operator’s account in the Union Registry.

In accordance with EU requirements, the government annually 
provides the Commission with a national allocation plan. It sets out the 
allowed emissions of approximately 360 Danish installations, includ-
ing airline operators, covered by the EU ETS Directive and the CO2 
Allowances Act. 

10 GHG emission permits or approvals

Are there any requirements for obtaining GHG emission 
permits or approvals? If so, describe the main requirements.

According to the CO2 Allowances Act, an operator of an installation 
(see question 9) must apply for and obtain permission to emit CO2 

from the Minister for Energy, Utilities and Climate. The application 
must be made on an application form issued by the Minister.

The Danish Energy Agency generally acts on behalf of the Minister 
in relation to all matters under the CO2 Allowances Act (Executive 
Order No. 436 of 11 May 2012 on the Tasks and Powers of the Danish 
Energy Agency).

An application for an emission permit must include the follow-
ing information:
• identification of the installation, its owner and the operator;
• expected activities, expected CO2 emissions from the individual 

units of the installation and the sources of emissions; and 
• a plan specifying how the operator will monitor CO2 emissions.
The Minister for Energy, Utilities and Climate must generally issue a 
permit for CO2 emissions to the operator if an application contains the 
said information and the Minister has approved a plan for monitoring 
CO2 emissions from the installation.

11 Oversight of GHG emissions

How are GHG emissions monitored, reported and verified?

Pursuant to the CO2 Allowances Act, an operator must monitor CO2 
emissions from its installation in accordance with a monitoring plan, 
which must be approved by the Danish Energy Agency (on behalf of 
the Minister for Energy, Utilities and Climate). The emissions may be 
either calculated or measured.

The monitoring of CO2 emissions must be verified annually by 
an independent company that acts as a verifier and is approved by the 
Minister for Energy, Utilities and Climate.

An operator must annually, no later than 31 March, submit a report 
on the verified CO2 emissions for the previous year.

If an installation fails to comply with these rules, the Danish Energy 
Agency will determine an estimated emission volume from the instal-
lation in question, which will be used instead of a verification report to 
determine the future allocation of emission credits.

The rules for monitoring and reporting and for verification are 
laid down in recent EC Regulations No. 601/2012, as amended by EC 
Regulation No. 206/2014 and 743/2014, and 600/2012, respectively. 
The rules are implemented into Danish law by means of the CO2 
Allowances Act and executive orders issued under this Act.

GHG emission allowances (or similar emission instruments)

12 Regime

Is there a GHG emission allowance regime (or similar regime) 
in your country? How does it operate? 

Denmark has an emission trading scheme that is based on and part 
of the EU emission trading scheme (as described in question 1). The 
rules of the Danish emission trading scheme are laid down in the CO2 
Allowances Act.

An operator of an installation covered by the Act (see question 9) 
must not emit CO2 unless the operator has an emissions permit issued 
by the Minister for Energy, Utilities and Climate.

An operator holding a CO2 emission permit is entitled to receive 
allowances in accordance with the rules on the allocation of allowances 
in the Act.

According to the EU ETS Directive (2003/87/EC), each mem-
ber state had to prepare a national allocation plan before the trading 
period 2008–2012 began. Each national allocation plan sets out the 
total number of allowances the member state intends to allocate for 
the period and describes how and to which installations the allow-
ances will be allocated. The Danish allocation plan documents how 
Denmark will eliminate the deficit between expected CO2 emissions 
and the target agreed under the Kyoto Protocol and the EU Burden 
Sharing Agreement.

From 2013 onwards, there is a Community-wide quantity of allow-
ances that will decrease each year by 1.74 per cent of the average annual 
total quantity of allowances issued by the member states in 2008–2012. 
For 2016, the quantity has been determined at approximately 2 billion 
allowances. The cap for aviation emissions has been set for 210 million 
allowances per year in the period 2013–2020. 

As a main rule all allowances must be auctioned off by the mem-
ber states, however, there are limited and temporary exceptions for 
allocating free allowances to certain installations. Under the EU ETS 
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Directive (2003/87/EC), Denmark has submitted to the Commission 
by 15 March 2012 a list of installations covered by the Directive and any 
preliminary free allocation to each of those installations, the national 
implementation measures. The free allowances must be allocated 
based on Community-wide rules for the harmonised free allocation of 
emission allowances.

An operator must take the required action to ensure that actual 
emissions from an installation are not greater than the emissions repre-
sented by the allocated emission allowances. Alternatively, the opera-
tor must ensure that additional allowances or JI or CDM credits equal 
to any excess emissions are purchased and transferred to the account 
of the operator in the Community Registry.

Further, an operator must monitor the annual emissions and apply 
for and obtain a verification of the monitoring from an independent 
company (verifier) approved by the Danish Energy Agency.

An annual report on verified emissions must be submitted by the 
operator to the Danish Energy Agency no later than 31 March.

The operator must annually, no later than 30 April, surrender to the 
Danish Energy Agency a number of emissions allowances or JI or CDM 
credits corresponding to the verified actual emissions of the preceding 
year. If no or too few allowances have been surrendered on 30 April, the 
operator must pay a penalty (fee) of an amount corresponding to €100 
per ton CO2 equivalent emitted without surrender of an allowance or a 
JI or CDM credit. The penalty must be paid no later than 14 days after 
the operator has received an order to pay it from the Danish Energy 
Agency. In such cases, the operators must still surrender allowances or 
credits corresponding to the deficit of surrendered allowances no later 
than 30 April the following year.

13 Registration

Are there any GHG emission allowance registries in your 
country? How are they administered?

From June 2012 onwards, all allowances are held in a Union Registry 
that replaces all previous national registries in the member states, 
including the Danish Emissions Trading Registry. The Registry records 
the issuance, holding, transfer, surrender and cancellation of allow-
ances under the EU ETS and operates all accounts.

Denmark has established a Danish Kyoto Registry that is adminis-
tered by the Danish Business Authority. Accounts in the Kyoto Registry 
can hold country allowances and CDM and JI credits, but cannot hold 
CO2 allowances valid under the EU ETS. Such allowances can only be 
held in the Union Registry.

14 Obtaining, possessing and using GHG emission allowances

What are the requirements for obtaining GHG emission 
allowances? How are allowances held, cancelled, surrendered 
and transferred? Can rights in favour of third parties (eg, a 
pledge) be created on allowances?

The basis for the allocation of emission allowances is described in 
question 12. Since 2013, allowances are, as a general rule, to be obtained 
by auction.

Allocated allowances are held at the operator’s account with the 
Union Registry. This is an electronic registry and its accounts function 
like special electronic bank accounts. Any holder of an account may 
require the Registry to cancel allowances or credits that are held in the 
account and are at the disposal (control) of the holder. They can then 
no longer be used.

Allowances and JI and CDM credits held in an account will gener-
ally be surrendered to the Danish Energy Agency by the Union Registry 
if it is requested to do so by the holder. Likewise, a holder of an account 
may generally request the Union Registry to transfer allowances or JI 
or CDM credits to another account. Such transactions will generally be 
carried out by the Union Registry.

According to the explanatory notes to the Danish CO2 Allowances 
Act allowances may be pledged as security, which must be registered in 
the Danish register of chattel mortgages. However, the legal status of 
Allowances, JI and CDM credits including the establishment of third-
party rights is not yet fully settled in Danish law.

Trading of GHG emission allowances (or similar emission 
instruments)

15 Emission allowances trading

What GHG emission trading systems or schemes are applied 
in your country? 

The international emission trading scheme under the Kyoto Protocol 
(article 17) applies to Denmark and the other parties to the Protocol, 
including the European Union and all EU member states.

The EU emission trading scheme under the EU ETS Directive 
(2003/87/EC), as amended by the Linking Directive (2004/101/EC), 
the Aviation Directive (2008/101/EC) and the Amending Directive 
(2009/29/EC), applies in Denmark. It has been implemented by the 
CO2 Allowances Act (1095/2012).

Under the CO2 Allowances Act (section 21), the Minister for 
Business and Growth administers Danish accounts in the Union 
Registry. The Union Registry contains information on the issuance, 
holding, transfer, surrender and cancellation of allowances. Any per-
son or company may hold an account in the registry. In addition, under 
the CO2 Allowances Act (section 22) the Danish Business Authority 
administers the Danish Kyoto Registry (see question 13), which is sepa-
rate from the Union Registry. The Kyoto Registry contains information 
similar to that of the Union Registry but concerning country allow-
ances. It therefore also includes information about CDM credits and 
JI credits. 

It is a prerequisite for trading and registration of trading that both 
the seller and the purchaser have an account in the Union Registry. Any 
party with an account in the registry may request the Minister to cancel 
allowances or credits in its account.

Trading and other transactions regarding allowances are recorded 
by the Union Registry.

About 360 Danish installations, including airline operators, are 
covered by the CO2 allowance trading scheme. Most of them are power 
and heat generators. The rest are industrial enterprises, apart from 
a few installations within the offshore sector. In the EU, over 11,000 
installations are covered by the scheme.

All Danish installations covered by the CO2 Allowances Act must 
have an operator holding account in the Union Registry. Other com-
panies, organisations and private persons may also open and hold an 
account. Each account must have at least two different authorised rep-
resentatives, who will have full access to the account.

The Registry records trades and other transactions concerning 
allowances and credits but not prices or other terms of agreements 
between sellers and buyers.

16 Trading agreements

Are any standard agreements on GHG emissions trading 
used in your country? If so, describe their main features and 
provisions.

Various standard agreements on emissions trading are used in 
Denmark. Some of the most commonly used on the secondary mar-
ket are those made by the European Federation of Energy Traders, the 
International Emissions Trading Association and the International 
Swaps and Derivatives Association.

On the primary market for project credits that have not yet been 
issued to the project developer, various forms of individual (for-
ward trade) agreements are used, such as emission reduction pur-
chase agreements.

Sectoral regulation

17 Energy sector

Give details of (non-renewable) energy production and 
consumption in your country. Describe any regulations on 
GHG emissions. Describe any obligations on the state and 
private persons for minimising energy consumption and 
improving energy efficiency. Describe the main features of 
any scheme for registration of energy savings and for trade of 
related accounting units or credits. 

Information on these topics is set out in the Danish Energy Agency’s 
report, Energy Statistics 2014.
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In 2014, production of crude oil, natural gas and renewable energy, 
etc (including non-biodegradable waste) was 680 petajoules (PJ), as 
opposed to 425PJ in 1990 and 40PJ in 1980. Production fell by 3.6 per 
cent relative to 2013. In 2014, production of crude oil and natural gas 
fell by 6.4 per cent and 3.1 per cent, respectively.

In addition to observed energy consumption, the Danish Energy 
Agency also calculates figures for adjusted gross energy consump-
tion, which include adjustments for fuel consumption linked to foreign 
trade in electricity as well as climate variations in relation to a normal 
weather year. The purpose of these adjusted calculations is to illustrate 
trends underlying changes.

In 2014, adjusted energy consumption was 719PJ, a fall of 5.3 per 
cent compared to 2013.

Further information is found in the Danish Energy Agency’s 
report, Energy Statistics 2014. When compared to an increase in eco-
nomic activity, measured as GDP, of 1.1 per cent, there was an increase 
in energy efficiency of 2.1 per cent in 2013. This is in line with the long-
term picture. In relation to 1990, adjusted energy consumption has 
decreased by 7.8 per cent. In the same period, GDP in fixed prices grew 
by 41 per cent. This means that each unit of GDP in 2014 required 34.6 
per cent less energy than in 1990.

In relation to emissions statistics these are based on the Agency’s 
report, Energy Statistics 2014. In the report, the energy system is 
divided into three sectors: the energy sector (extraction and refining), 
the transformation sector (production of electricity, district heating 
and town gas) and final consumption (transport and consumption by 
households and industries). Of the total observed CO2 emissions in 
1990 of 53 million tons, 25.1 million tons came from the transforma-
tion sector and 26.5 million tons from final consumption, while the 
energy sector emitted 1.4 million tons. In 2014, total observed CO2 
emissions were 37.7 million tons, of which 13.4 million tons were from 
the transformation sector. The transformation sector has seen a fall of 
11.8 million tons of CO2 relative to 1990, although electricity and dis-
trict heating production grew significantly in this period. In 2014, CO2 
emissions from final consumption and the energy sector were 22.1 mil-
lion tons and 2.3 million tons, respectively. Energy emissions are gov-
erned by the general emissions regulation in Denmark, as described in 
question 9. There are no special emission targets for energy emissions. 
As for other sectors, emissions targets for the energy sector are set in 
the Danish national allocation plan.

Denmark has a national scheme for agreements on energy effi-
ciency and related provisions on CO2 taxes and subsidies for energy-
intensive businesses. The provisions are set out in acts and executive 
orders regarding those matters. Provisions on energy savings and 
energy efficiency are also set out in various other acts and execu-
tive orders.

18 Other sectors 

Describe, in general terms, any regulation on GHG emissions 
in connection with other sectors.

Emissions from sectors other than energy are also governed by the gen-
eral emissions regulation in Denmark, which is described in question 
9. There are no special emission targets for emissions from other sec-
tors. Emissions targets are, however, set in the Danish national alloca-
tion plan.

Renewable energy and carbon capture

19 Renewable energy consumption, policy and general 
regulation

Give details of the production and consumption of renewable 
energy in your country. What is the policy on renewable 
energy? Describe any obligations on the state and private 
parties for renewable energy production or use. Describe the 
main provisions of any scheme for registration of renewable 
energy production and use and for trade of related accounting 
units or credits. 

According to the Danish Energy Agency’s energy statistics for 2014 for 
gross energy consumption, the proportion of renewable energy rose 
from 24.4 per cent in 2013 to 26 per cent in 2014. Electricity production 

based on renewable energy was 53.4 per cent of the domestic electricity 
supply in 2014. 

Denmark is one of the global leaders in renewable energy. In the 
government’s climate and energy policy, one of the targets is that the 
proportion of renewable energy in energy consumption must be dou-
bled to 30 per cent by 2025 and, as an interim target, increased to 20 
per cent in 2011.

The EU Renewable Energy Directive (2009/28/EC) establishes a 
common framework for the promotion and regulation of production 
and use of energy from renewable sources. It had to be implemented 
into national legislation by 5 December 2010. Its implementation into 
Danish law is described in question 1.

The principal act on renewable energy is the RE-Act , as subse-
quently amended (see question 4). Under the authority of the Act, the 
Minister for Energy, Utilities and Climate has issued executive orders 
as mentioned in question 4.

The Renewable Energy Directive defines and provides for the use 
of guarantees of origin regarding renewable energy as implemented 
by Executive Order No. 1323 of 30 November 2010. In the Directive, 
a guarantee of origin means an electronic document that has the sole 
function of providing proof to a final customer that a given share or 
quantity of energy was produced from renewable sources (article 2(j)). 
A guarantee of origin can be transferred, independently of the energy 
to which it relates, from one holder to another. Under article 15, mem-
ber states must ensure that a guarantee of origin is issued in response to 
a request from a producer of electricity from renewable energy sources. 
Member states may also arrange for guarantees of origin to be issued 
in response to a request from producers of heating and cooling from 
renewable energy sources. A guarantee of origin is of a standard size 
of 1MWh.

20 Wind energy

Describe, in general terms, any regulation of wind energy.

Denmark has extensive experience with wind power and it plays an 
important role in the Danish electricity supply. There has been great 
development in wind power since the beginning of the 1980s and in 
particular within the past 10 to 15 years. As of May 2016, Denmark has 
5,881 wind turbines and a total wind capacity of 5,086MW. In 2014, 
offshore wind turbines accounted for 1,271MW and wind turbines 
accounted for 38.8 per cent of domestic electricity supply. 

The Danish government wants to promote and increase produc-
tion of wind energy from offshore and onshore wind turbines by various 
actions. These include increased subsidies (for instance, feed-in tariffs) 
and improved planning consent administration as well as the introduc-
tion of statutory schemes for payment of depreciation compensation to 
neighbours of wind turbines and for rights of neighbours to buy a part 
of the wind turbines or farms. The statutory basis for most parts of this 
was established by the RE-Act. The Act contains statutory schemes for 
payment of depreciation compensation to neighbours of wind turbines 
and for rights of neighbours to buy a part of the wind turbines or farms.

Offshore wind turbines may only be installed and operated if a per-
mit to do so has been issued by the Minister for Energy, Utilities and 
Climate under the RE-Act (sections 22–29). An environmental impact 
assessment must also be made and approved.

The Minister for Energy, Utilities and Climate may stipulate terms 
in the permit, including on any matter to be investigated, on reporting, 
on the performance and results of the preliminary investigation, on the 
access of the Minister to the results of the preliminary investigation, 
and on compliance with environmental and safety requirements and 
other similar requirements.

If a tendering procedure is used, a permit must be issued to the 
winner of the tender. The Minister for Energy, Utilities and Climate 
may stipulate specific matters or terms that will be afforded priority 
in decisions regarding the tenders received. Such terms may relate to 
financial matters, including support for the production, design and 
technical matters regarding the installation producing the electricity 
or the infrastructure that is to connect the installation with the general 
electricity supply system. The Minister may also set terms providing 
that consumers or others shall have an option to participate as parties 
in the project, together with the applicant, and that a fine is to be paid 
if the winner of the tendering procedure fails to comply with the condi-
tions of the tender or other conditions agreed, including time limits.
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Onshore wind turbines may only be installed and operated if the 
local municipality has made a local development plan including the 
wind turbines and issued a land zone permit. An environmental impact 
assessment must also be made and approved.

The Danish municipalities are generally responsible for planning 
related to installation of onshore wind turbines. The Danish Nature 
Agency under the Ministry of Environment and Food manages the 
legislation on planning activities in connection with installation of 
onshore wind turbines. Environmental impact assessments of onshore 
wind turbine projects and environmental assessments of planning 
proposals at general and strategic levels are managed by the Ministry 
of Environment and Food. Regulations on technical requirements for 
wind turbines, grid connection and subsidies for wind power are man-
aged by the Danish Energy Agency.

21 Solar energy

Describe, in general terms, any regulation of solar energy.

While solar energy production in Denmark is still insignificant in 
comparison with other types of energy production, it has increased in 
recent years. Solar energy accounted for 1.8 per cent of Denmark’s total 
electricity consumption in 2014, compared with 0.3 per cent in 2012.

Under Act No. 418 of 25 April 2016 on Electricity Supply as sub-
sequently amended (section 10), electricity-producing plants with a 
capacity of more than 25MW may only be operated if a licence to do 
so has been granted by the Minister for Energy, Utilities and Climate.

However, in recent years, Denmark has seen an improvement in 
solar energy production, mainly as a result of small, privately held 
solar cell systems. The development can be attributed to governmental 
incentive schemes containing, inter alia, a feed-in tariff for production 
delivered to the main grid.

Owners of all solar cell systems receive a feed-in tariff. In 2013, 
the government introduced a solar cell pool for a total of 100 MW for 
the period 2013–2017, 20 MW each year. However, the subsidies have 
now been reduced. As of 2016, the subsidy is given as an increased 
electricity sale price for a 10-year period. The subsidy can be obtained 
by landlords, private individuals, solar cell guilds and houseown-
ers’ associations.

22 Hydropower, geothermal, wave and tidal energy

Describe, in general terms, any regulation of hydropower, 
geothermal, wave or tidal energy.

The Electricity Supply Act generally applies to electricity production 
based on hydropower and wave and tidal energy. However, there is no 
hydropower production in Denmark proper.

Wave and tidal energy installations may only be installed and oper-
ated if a permit to do so has been issued by the Minister for Energy, 
Utilities and Climate under the Renewable Energy Act (sections 22–29). 
An environmental impact assessment must also be made and approved.

Pursuant to the Electricity Supply Act (section 10), electricity-pro-
ducing plants with a capacity of more than 25MW may only be oper-
ated if a licence to do so has been granted by the Minister for Energy, 
Utilities and Climate.

Denmark is hosting five active wave power demonstration plants 
at sea, and is thereby among the global leaders in relation to develop-
ment in this area. Owners of wave and tidal energy installations receive 
a feed-in tariff, which is similar to that disbursed to solar energy (see 
question 21). 

In Denmark, geothermal energy is used for heating. At present, 
three geothermal installations are in operation. Pursuant to the Danish 
Subsoil Act, Consolidated Act No. 960 of 13 September 2011, a licence 
issued by the Danish Energy Agency is needed for development and 
operation of geothermal projects. The Danish Energy Agency accepts 
applications for licences twice a year for certain delimited areas. There 
is no subsidy scheme for heating produced by geothermal energy. 
However, the government has decided to support the development of 
central heating produced on renewable energy with a large amount in 
the coming years (see question 3). Usually, producers of heating are 
not allowed to include a profit in their rates. This general principle is 
departed from for some producers of heating completely based on 
geothermal energy. Thus, some producers of geothermal heating may 
include a profit in their prices, which are subject to the supervision of 

the Danish Energy Regulatory Authority. The government is planning 
to implement an insurance scheme for geothermal energy under Act 
No. 736 of 2015. The purpose is coverage of the economic risk related 
to geothermal drilling.  

23 Waste-to-energy

Describe, in general terms, any regulation of production of 
energy based on waste.

In 2012, 29 waste-to-energy facilities treated a total of 3 million tons 
of waste corresponding to approximately 29 per cent of the waste pro-
duced in Denmark. In 2010, the total electricity and district heating 
produced by waste-to-energy facilities correspond to 38 million giga-
joules or approximately 31 per cent of the production of renewable 
energy in Denmark. Most waste-to-energy facilities are owned and 
managed by inter-municipal waste management companies.

The legal framework for the Danish waste-to-energy sector is 
the Environmental Protection Act (Consolidated Act No. 1317 of 19 
November 2015, as subsequently amended), the Heat Supply Act 
(Consolidated Act No. 1307 of 14 December 2014, as subsequently 
amended) and the Electricity Supply Act.

Pursuant to the Environmental Protection Act, the municipalities 
shall collect household waste and assign treatment and disposal facili-
ties for commercial and industrial waste. Since 1997, putting waste 
suitable for incineration into landfills has been banned. Municipalities 
must secure the incineration capacity necessary for incineration of 
all waste suitable for incineration. A municipality’s construction of 
a waste-to-energy facility is subject to government approval of the 
planned incineration capacity.

The Heat Supply Act ensures that waste-to-energy facilities can 
be connected to district heating supply systems and sell the produced 
heat. The Act is also the framework for the supervision of the pricing 
of the heat produced by district heating plants, including by waste-to-
energy facilities. The heat price has to be the lower of the cost-based 
price or the substitution price. In Denmark, heat from waste-to-energy 
is generally the cheapest form of heating.

The Electricity Supply Act is intended to promote sustainable 
energy production while also creating competition in markets for 
production of and trade in electricity. To promote environmentally 
friendly electricity production, the Act lays down rules for surcharges 
(feed-in tariffs) for electricity produced on the basis of renewable 
energy, including waste-to-energy.

Update and trends

The current energy and climate projections show that Denmark will 
meet all its international commitments up to 2020, as well as the 
national target of a reduction of greenhouse gas emissions by 40 
per cent compared to 1990 by 2020. 

By 2022, Denmark’s largest offshore wind farm to date will have 
started generating CO2-free electricity. The 600MW wind farm 
will be constructed at Kriegers Flak in the waters between Møn, 
Southern Sweden and Northern Germany. The offshore wind farm 
will be capable of covering the electricity consumption of approxi-
mately 600,000 households. It is not yet decided who will build 
and operate the Kriegers Flak offshore wind farm. It will be decided 
through an ongoing tender procedure that is expected to be con-
cluded at the beginning of 2017.

In April 2016, the tender for near-shore wind turbines in 
Denmark (totalling 350MW) was postponed from May 2016 to 
September 2016. In May 2016, the government announced its 
plan to abandon the tender entirely. As of 1 September 2016, the 
government has not yet obtained a majority in Parliament to abol-
ish the near-shore tender, but the government has not changed its 
standpoint. 

It is the Public Service Obligation (PSO) tariff that mainly 
finances the support to renewable energy in Denmark. In 2014, the 
European Commission declared that the PSO tariff is contrary to 
EU law, as imported electricity does not benefit from aid financed 
through the PSO tariff. Denmark has, therefore, committed to find-
ing a new form of financing of the support to renewable energy 
before 1 January 2017. As of autumn 2016, political negotiations are 
still taking place in this regard.  
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24 Biofuels and biomass

Describe, in general terms, any regulation of biofuel for 
transport uses and any regulation of biomass for generation 
of heat and power.

According to the Danish Energy Agency, biomass in Denmark in 2014 
accounted for 54.6 per cent of renewable energy production, mostly in 
the form of straw, wood and renewable waste. Biogas accounts for 3.7 
per cent. The production of energy based on biomass increased by 89.9 
per cent from 39,996 terajoules (TJ) in 1990 to 75,911TJ in 2014. A fur-
ther increase is expected. 

The government’s climate and energy policy states that one of its 
targets is to increase the use of EU-certified biofuels for transport to 10 
per cent by 2020. Act No. 674 of 21 June 2011 on Sustainable Biofuels, 
as subsequently amended, is part of this policy. Its purpose is to pro-
mote the use of sustainable biofuels in land transport to contribute 
to the fulfilment of Denmark’s international climate commitments. 
Pursuant to the Act, importers and producers of petrol and diesel must 
ensure that sustainable biofuels represent 5.75 per cent or more of their 
total annual sale of petrol and diesel to land transport. This obligation 
applied from 1 January 2010.

Electricity produced on biogas and biomass is supported through 
a feed-in tariff pursuant to the Promotion of Renewable Energy Act. 
Heating based on biofuels does not enjoy the same subsidy scheme. 
However, producers of heating completely based on biofuels may 
charge a profit in their prices as opposed to producers of heating based 
on fossil fuels.

25 Carbon capture and storage

Describe, in general terms, any policy on and regulation of 
carbon capture and storage.

The Danish government’s policy on carbon capture and storage (CCS) 
seems to have been somewhat hesitant. Generally, the political parties 
are favourably disposed to projects in which injection and storage of 
CO2 is a means of enhancing oil production offshore, while there is a 
wait-and-see policy regarding storage onshore. 

The EU Geological Storage Directive (2009/30/EC), which con-
tains provisions on geological storage of carbon dioxide, had to be 
implemented into national legislation no later than 25 June 2011. Some 
parts of the directive were implemented by Act No. 541 of 30 May 
2011 on amendment of the Subsoil Act, which has subsequently been 
amended by consolidated Act No. 960 of 13 September 2011.

Carbon storage in the Danish subsoil may be carried out if a licence 
to do so has been granted by the Minister for Energy, Utilities and 
Climate under section 23 of the Danish Subsoil Act. An environmental 
impact assessment must also be made and approved.

In 2008, licences were issued to two companies to undertake pre-
liminary investigations of the Danish subsoil with a view to assessing 
the potential for storage of CO2. In autumn 2008, one of the companies 
performed a two-dimensional seismic survey of the subsoil northwest 
of Aalborg to map the relevant subsoil structure. In October 2011, the 
Ministry of Energy, Utilities and Climate rejected an application for 

permission to use the subsoil in this area for storage of CO2 as the gov-
ernment awaits international CCS experiences.

In 2012, the Danish Energy Agency commissioned a socio-eco-
nomic analysis of CCS/EOR in Denmark. The analysis assesses the 
socio-economic effects of a possible national CCS/EOR system, where 
CO2 is captured from Danish sources, transported by ship and injected 
into oilfields in the Danish part of the North Sea. The analysis covers 
three specific oilfields and three large combined heat and power (CHP) 
plants. It concludes that it is possible to enhance the oil production by 
40 per cent (or approximately 151 million barrels of oil) in these three 
fields until 2049 if a CCS system is implemented. The enhanced oil 
production would require 95 million tons  of CO2 to be captured from 
the CHP plants. Because of uncertain elements in the long term, the 
analysis does not offer a clear conclusion as to whether a CCS/EOR sys-
tem would be socio-economically beneficial for Denmark. 

Climate matters in transactions

26 Climate matters in M&A transactions 

What are the main climate matters and regulations to 
consider in M&A transactions and other transactions?

The UN, EU and Danish regulations described above may all, in princi-
ple, have direct or indirect effects that must be considered in relation to 
M&A transactions. Generally, however, the EU and Danish regulations 
are the most relevant regulations for companies, and consequently also 
for M&A transactions.

For companies operating installations included in the EU Emission 
Trading Scheme, the EU ETS Directive and the Danish CO2 Allowances 
Act are by far the most important regulations to consider.

It must be assessed whether the target company is in compliance 
with these and other applicable climate regulations. Some of the key 
issues are:
• emission permits and their transfer and notification thereof;
• monitoring, verification and reporting of emissions;
• emission trading registry accounts and their transfer and notifica-

tion thereof;
• holding (stock), allocation, surrender and transfer (trading) of 

allowances and CDM and JI credits and related agreements and 
registry notifications;

• status and development of relationship between verified emissions 
and number of allocated allowances;

• outstanding or possible future payments in the form of allowances 
that must be surrendered; and

• outstanding or possible future penalty (fee) amounts for surrender 
of too few allowances.

For other companies, other possible effects of climate regulations must 
be assessed. Indirect detrimental effects may include, for instance, 
low-emission requirements for carmakers that produce high-emission 
cars or rising energy costs for energy-intensive productions companies. 
On the other hand, low-emission requirements for cars will improve 
the market position for carmakers that produce low-emission cars.
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Main climate regulations, policies and authorities

1 International agreements

Do any international agreements or regulations on climate 
matters apply in your country? 

France ratified the United Nations Framework Convention on Climate 
Change (UNFCCC) on 25 March 1994 and the Kyoto Protocol on 25 
April 2002. The Law of 30 December 2014 has authorised ratification of 
an amendment to the Kyoto Protocol which establishes a second com-
mitment period (2013–2020). If the UNFCCC sets non-binding commit-
ments to reduce greenhouse gas emissions, the Kyoto Protocol defines 
binding targets for several developed countries between 2008 and 2012. 
During this period, it requires the 38 most industrialised countries listed 
in Annex B of the Protocol to reduce their emissions of six greenhouse 
gases (CO2, CH4, N2O, HFC, PFC and SF6) by an average of 5 per 
cent in comparison with the 1990 level. As a result France is commit-
ted to stabilising its emissions at its level of 563.9MtCO2e in 1990 and 
already achieved this target in 2010 with 522MtCO2e emissions. Recent 
Conferences of the Parties (COPs) in the UNFCCC framework, which 
took place in Copenhagen (December 2009), Cancun (December 
2010), Durban (December 2011), Doha (2012), Warsaw (2013) and Lima 
(2014) did not achieve an extension after 2012 of the binding objec-
tives fixed under the Kyoto Protocol. In December 2015, France hosted 
and presided over the 21st Conference of the parties in Paris. The 21st 
Conference adopted the Paris agreement, which has been ratified by 
France and shall enter into force before the end of the year. The Paris 
Agreement’s central aim is to strengthen the global response to the 
threat of climate change by keeping a global temperature rise this cen-
tury well below 2°C (above pre-industrial) levels and to pursue efforts to 
limit the temperature increase even further to 1.5°C.

As a member state of the European Union, France is also subject to 
the European legal regime in climate matters and, in particular, the EU 
Emissions Trading System. Therefore, France is required to transpose 
these regulations into its national legislation. The main acts and cor-
responding national laws are as follows:
• the Emissions Trading System Directive No. 2003/87 of 13 October 

2003 (EU ETS), which sets the cap-and-trade regime for carbon 
dioxide emissions. This, the EU’s key tool for cutting emissions 
cost-effectively, is transposed in article L229-5 et seq and R229-5 et 
seq of the French Environmental Code;

• linking Directive No. 2004/101 of 27 October 2004, which amends 
the EU ETS Directive to include in the EU ETS carbon credits 
obtained from the Kyoto Protocol’s project mechanisms. It is imple-
mented by article L229-20 et seq and R229-38 et seq of the French 
Environmental Code;

• Directive No. 2008/101 of 19 November 2008, which modifies the 
EU ETS Directive to include the aviation sector in the European 
cap-and-trade scheme from 1 January 2012. It was transposed in 
2011 in article L229-5 et seq and R229-37-1 et seq of the French 
Environmental Code;

• Regulation No. 994/2008 of 8 October 2008 setting a standard-
ised and secured system of registries for the ETS and Decision No. 
2007/589 of 18 July 2007, which settles guidelines for the monitor-
ing and reporting of greenhouse gas emissions that is implemented 
by a Decree of 31 March 2008, as amended; and

• Regulation No. 389/2013 of 5 May 2013 establishing a Union Registry 
pursuant to Directive 2003/87/EC of the European Parliament and 
of the Council, Decisions No. 280/2004/EC and No. 406/2009/
EC of the European Parliament and of the Council and repealing 
Commission Regulations (EU) No. 920/2010 and No. 1193/2011.

The French government has transposed the six acts comprising the EU 
‘Energy-Climate’ Package adopted on 23 April 2009, namely:
• Directive No. 2009/29, which amends the EU ETS Directive of 

2003 to alter and extend the system in Phase III from 2013 to 2020. 
The French Decree No. 2010-300 of 22 March 2010 sets obligations 
of information for the future companies involved, and the Decree 
of 8 April 2011, NOR DEVR1110053A, settles the proceeding for 
the quotas allowance from 2013. The Ordinance No. 2012-827 of 
28 June 2012 amended the French Environmental Code in order 
to transpose the main elements of the new regime, and one last 
decree should be enacted before the end of 2012 to complete the 
transposition of Directive No. 2009/29;

• Directive No. 2009/28, which sets binding national targets for 
renewable energy, which collectively will lift the average renewable 
share across the Union to 20 per cent by 2020, doubling the 2006 
level of 9.2 per cent;

• Decision No. 406/2009 on effort sharing, which aims to reduce 
greenhouse gas emissions from sectors not included in the EU ETS 
such as transport, buildings, agriculture and waste;

• Directive No. 2009/30, which amends Directive No. 98/70 relat-
ing to the quality of petrol and diesel fuels, which promotes biofu-
els and reduction of greenhouse gas emissions. This and Directive 
No. 2009/28 were transposed by Ordinance No. 2011-1105 of 
14 September 2011, Decree No. 2011-1468 of 9 November 2011 
and six other decrees passed between 23 November 2011 and 17 
January 2012;

• Directive No. 2009/31, which defines a legal framework to promote 
the development and safe use of carbon capture and storage (CCS). 
The CCS legal framework has been transposed in France at article 
L229-57 et seq and R229-57 et seq of the French Environmental 
Code; and

• Regulation No. 443/2009 setting emission performance stand-
ards for new passenger cars to reduce CO2 emissions from light-
duty vehicles.

2 International regulations and national regulatory policies

How are the regulatory policies of your country affected by 
international regulations on climate matters?

In 1995, the French government started to determine its climate policy 
through action plans, and from 2003 this developed into the national 
strategy for sustainable development that centres climate policy around 
two mainstays, namely, the mitigation of greenhouse gas emissions and 
adaptation to climate change. At present, the French Climate Plan 2011–
2015, revised every two years, determines France’s plan for reaching a 
competitive and low-carbon economy and achieving its commitments 
under the Kyoto Protocol and the European legal framework.

First, under international law, the Kyoto Protocol gave countries 
a free hand to determine the tools for complying with their objectives, 
but created the clean development mechanism (CDM) and the joint 
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implementation (JI) that can be used by states to meet their targets. The 
CDM enables companies to obtain emission credits by conducting vol-
untary projects in developing countries while the JI projects complete 
this mechanism by authorising similar projects between developed 
countries. These credits were included in the EU ETS by Directive No. 
2004/101 and France defined the rules to control and exchange these 
carbon credits in national law at article L229-20 et seq and R229-38 et 
seq of the French Environmental Code.

Second, under European laws, French regulations are increasingly 
affected as the EU regime sets more precise rules. France is thereby 
committed to setting measures to implement the EU ETS and prepar-
ing for the new Phase III from 2013. Concerning the sectors not covered 
by the EU ETS, European countries have more choice in the measures 
used to achieve their objectives and, therefore, France determines the 
appropriate regulations to ensure its 14 per cent target reduction by 
2020. Similarly, the government set out its strategy to promote renew-
able energy sources in a national plan of 17 November 2008.

3 Main national regulatory policies

Outline recent government policy on climate matters. 

French climate regulations were strengthened by Law Nos. 2009-967 
of 3 August 2009 and 2010-788 of 12 July 2010, issued after a consulta-
tion, the Grenelle Environnement, between the state, public territories, 
syndicates, professionals and environmental protection organisations. 
These acts set out various measures in order to promote a low-carbon 
economy and notably concern:
• the energy efficiency of buildings;
• energy saving;
• the modernisation of transport;
• the promotion of renewable energy;
• the creation of a legal framework for carbon capture and stor-

age projects;
• the obligation for large companies and public entities to assess and 

publish a report of their annual emissions of greenhouse gases; and
• the insertion in commercial lease contracts of information related 

to energy consumption.

As a result several decrees were enacted in order to implement the 
objectives defined in these areas and notably the energy efficiency in 
buildings. Two decrees of 26 October 2010, one of 18 May 2011 and 
another of 11 October 2011 reinforce thermal properties required in the 
construction of new buildings. Decree No. 2012-111 of 27 January 2012, 
codified at article R134-14 et seq of the French Building and Housing 
Code, requires an energy audit be performed before 1 January 2017 in 
co-owned housing buildings equipped with a collective heating or cool-
ing system. Another text should specify the obligation of improving the 
energy efficiency in existing buildings used as offices or for public ser-
vice before 1 January 2020.

In accordance with article L125-9 of the French Environmental 
Code and Decree No. 2011-2058 of 30 December 2011, lease agree-
ments concerning buildings used for offices or businesses must include 
an ‘environmental appendix’ containing some information related to 
energy consumption. Articles R137-1 and R137-2 of the French Building 
and Housing Code specify the information that the owner and the ten-
ant have to provide each other. The parties must also assess, at a fre-
quency they set freely, the evolution of the energy and environmental 
performance of the leased premises, and then agree on a binding pro-
gramme of action to improve this performance. This new set of obliga-
tions applies from 1 January 2012 for newly signed contracts, and from 
14 July 2013 for contracts signed before 2012.

Moreover, there is a new obligation for companies employing over 
500 employees and the administrations must draw up an assessment 
of their greenhouse gas emissions and produce a plan to reduce them 
before 31 December 2012, as provided by article L229-25 and R229-45 et 
seq of the French Environmental Code.

The obligation to insert environmental data in the annual corporate 
report of listed companies, applicable since 2002, is also being gradu-
ally extended to unlisted companies.

Finally, in 2009, France also planned to create a ‘carbon tax’ to 
cover the use of oil, gas and coal by households and companies not 
included in the EU ETS, but the government dropped this project in 
March 2010 in favour of a Europe-wide tax. This tax is examined within 

the European Commission’s proposition of 13 April 2011 amending 
the Directive No. 2003/96/EC of 27 October 2003 restructuring the 
Community framework for the taxation of energy products and elec-
tricity. This amended Directive is planned to be effective by 2013.

In December 2013, France’s parliament adopted the government’s 
budget for 2014, which introduced a carbon tax on the use of gas, heat-
ing oil and coal. The tax is to be implemented for transport fuels such as 
gasoline and diesel from 2015 onwards.

The recently adopted Law No. 2015-992 on energy transition of 17 
August 2015 set up ambitious objectives of limitation of greenhouse gas 
emissions and reduction of energy consumption: a 40 per cent reduc-
tion of greenhouse gas emissions in 2030 (compared to 1990) and a 
75 per cent reduction by 2050; halving of final energy consumption in 
2050, with a 20 per cent reduction in 2030; decline in the share of fossil 
fuels by 30 per cent by the same date; promoting renewables to 32 per 
cent of energy consumption and 40 per cent of electricity production 
by the same date.

4 Main national legislation

Identify the main national laws and regulations on climate 
matters. 

The main regime to tackle climate change is the system for trading 
greenhouse gas emission quotas in article L229-5 et seq and R229-5 et 
seq of the French Environmental Code, which transpose Directive No. 
2003/87. In France, this system currently covers less than 30 per cent 
of Europe’s greenhouse gas emissions and exclusively concerns indus-
trial and energy production sectors. However, it will be improved and 
extended with the inclusion of aviation from 2012 and other sectors in 
2013. Indeed 1,200 installations will be concerned compared with 964 
in 2010. The French Environmental Code contains rules regarding 
emissions permits, quotas allocation and trade and the procedures for 
monitoring and reporting emissions.

Concerning renewable energy, the French Environmental Code 
defines a part of the legal framework. Article L553-1 et seq, for instance, 
contains rules relating to wind energy, article L122-1 et seq establish 
general rules about environmental assessment, and article L123-1 et seq 
regulate public consultation. The legal framework is also determined 
in other French codes such as the Tax Code, the Urban Planning Code 
and the Building and Housing Code, where regulation can be found 
regarding tax cuts, building permits and energy efficiency of build-
ings respectively. Finally, other acts set out rules such as Decree No.  
2009-1414 of 19 November 2009 for solar installations and the two 
decrees of 20 September 2002 regarding incineration of waste.

The Law on energy transition of 17 August 2015 provides for a wide 
range of measures and sets ambitious objectives for limitation of green-
house gas emissions and reduction of energy consumption.

5 National regulatory authorities

Identify the national regulatory authorities responsible 
for climate regulation and its implementation and 
administration. Outline their areas of competence.

Climate regulations and transposition of European statutes are drafted 
by the Ministry of Ecology, Sustainable Development and Energy. More 
precisely, the Climate and Energy Directorate is responsible for domes-
tic and international greenhouse gas mitigation policy: it defines regu-
lations related to energy, greenhouse emissions, biofuels, air pollution 
and climate change adaptation. The Interdepartmental Mission on the 
Greenhouse Effect created in 1992 is charged with coordinating French 
actions against climate change and proposing regulations, and it is now 
working within the Climate and Energy Directorate of the Ministry. In 
tandem, the Environment and Energy Management Agency (ADEME) 
aims to encourage, supervise and coordinate the initiatives and opera-
tions managing energy in some sectors.

The accounts held under the French jurisdiction in the European 
Union registry of greenhouse gas quotas are managed on behalf of the 
state by another public establishment, the Caisse des dépôts. This estab-
lishment takes care of operators’ accounts and transactions and records 
and informs the Ministry of any non-compliance. Article R229-34 et seq 
of the French Environmental Code define its missions precisely.

At the end of this system, the departmental prefects, who are the 
decentralised government officers, also play an important role, as they 
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are entitled to issue permits to the operators relating to environmental 
law, ensure compliance with the regulatory requirements and deliver 
penalties in the event of non-compliance. In carrying out their func-
tions, the prefects rely on the inspector of regulated facilities and the 
Regional Directorate for Environment, Urban Planning and Housing.

General national climate matters

6 National emissions and limits

What are the main sources of emissions of greenhouse gases 
(GHG) (or other regulated emissions) in your country and the 
quantities of emissions from those sources? Describe any 
limitation or reduction obligations. Do they apply to private 
parties in your country?

The interprofessional and technical centre CITEPA is charged by the 
Ministry of the Environment with compiling the annual inventory of 
greenhouse gas emissions in France. 

According to the data for 2012 published in 2014 by the Ministry of 
Environment, the distribution of sources of greenhouse gas emissions 
in France in 2012 was as follows: 

Distribution of sources of greenhouse gases emissions in France in 2012

Transport 27.8 per cent

Residential/tertiary 17.7 per cent

Energy industries 11.7 per cent

Waste management ≈2.6 per cent

Other energy use, notably in 
agriculture/forestry >21 per cent

Manufacturing 17.6 per cent

The EU ETS is the main greenhouse gas reduction obligation for French 
private entities along with the mechanism for energy-saving certificates 
that concerns energy suppliers (see question 9).

Although transportation represents the biggest source of carbon 
dioxide emissions, it is not covered by the EU ETS. However, several 
measures regulate vehicles emissions, encourage the purchasing of 
more efficient cars and promote the development of fluvial and rail-
way transportation.

Decree No. 2011-1336 of 24 October 2011 notably requires every 
person commercialising or organising a service of transport to provide 
the beneficiary with some information on the amount of carbon dioxide 
emitted by the mode of transportation used. Decree of 10 April 2012, 
NOR TRAT1209296A, specifies the technical requirements applicable 
and the date of entry into force, which is 1 October 2013.

Regarding the residential and tertiary sector, the second biggest 
source of CO2 emissions, the new thermal regulations that are being 
settled by the French government tend to reduce its impact significantly 
(see question 3).

7 National GHG emission projects

Describe any major GHG emission reduction projects 
implemented or to be implemented in your country. 
Describe any similar projects in other countries involving the 
participation of government authorities or private parties 
from your country.

An example of an emissions reduction project can be found in the geo-
thermal installations in Paris Orly Airport that started heating its two 
terminals since 2011. Indeed, 1,700 metres under the airport there 
exists a large reserve of 15,000km2 of naturally heated water at 74°C. 
The geothermal energy produced from this source should permit the 
airport to avoid 9,000 tonnes of carbon dioxide emissions per year.

Another example can be noted in the Electricité de France (EDF) 
project to install four tidal turbines off the northern coast of France in 
Brittany. The first turbine was installed in October 2011 and was con-
nected to the national grid in September 2013. 

Domestic climate sector

8 Domestic climate sector

Describe the main commercial aspects of the climate sector in 
your country, including any related government policies.

To globally promote the transition to a low-carbon economy and 
encourage initiatives, the French government provides financial help 
for many projects through tax breaks, purchasing bonuses such as in the 
car sector, public procurements and public funds, such as the renewable 
heat fund launched in December 2008 for 2009–2013. This fund of €1.2 
billion aims to finance projects relating to energy efficiency in residen-
tial, service and industrial sectors. 

According to the Grenelle Acts, consumer products should be 
labelled with information regarding the carbon impact of every unit. 
An experimental phase has been under way since 1 July 2011 under the 
supervision of the ADEME. The results of the experimentation should 
result in regulation imposing this labelling in the near future.

General GHG emissions regulation

9 Regulation of emissions

Do any obligations for GHG emission limitation, reduction 
or removal apply to your country and private parties in your 
country? If so, describe the main obligations.

The EU ETS establishes the main obligations for the parties in France. 
The sectors covered by this system are energy, production and pro-
cessing of ferrous metals, the mineral industries and industrial pulp 
plants producing paper and board, when they correspond to the cri-
teria defined in article R229-5 of the French Environmental Code. 
Aviation was included in 2012, and several other companies were also 
included in 2013 (companies from the chemical sector and aluminium 
and non-ferrous metal production industries). Moreover, several gases 
were added in 2013 in addition to carbon dioxide, such as nitrous oxide 
and perfluorocarbons. 

Outside the EU ETS sectors, the government is working on an 
experimental system – the ‘domestic CO2 projects system’ – that aims 
to remunerate the actors who are not covered by the ETS but who volun-
tarily implement actions to reduce their emissions. It consists of apply-
ing the joint implementation (JI) mechanism provided for by the Kyoto 
Protocol to projects developed in France.

In addition, France has created a mechanism of energy-saving cer-
tificates to reduce energy consumption. Under Law No. 2005/781 of 13 
July 2005, this mechanism requires the reduction of energy consump-
tion by 2 per cent per year from 2005 to 2015 and then by 2.5 per cent 
until 2030. As a result, electricity, gas, coal, heat or fuel oil suppliers 
have to save energy or purchase some certificates to fulfil their obliga-
tions. The 2015–2017 period of this programme has been launched and 
defined by a Decree of 29 December 2014 and an Order of 29 December 
2014. Decree No. 2012-62 of 20 January 2012 sets out the rules applica-
ble to the delivery of warranties of origin for the energy produced from 
renewable sources or by cogeneration.

10 GHG emission permits or approvals

Are there any requirements for obtaining GHG emission 
permits or approvals? If so, describe the main requirements.

Under the ETS Regulations, installations carrying out any activ-
ity within the scope of the law must hold a greenhouse gas emission 
authorisation, which may be included in France in the permit for a clas-
sified facility issued by the legal authority, namely the prefect.

The delivery of greenhouse gas emission allowances to the opera-
tors is made every year through their account in the Union registry, 
managed by the Caisse des Dépôts et Consignations.

11 Oversight of GHG emissions

How are GHG emissions monitored, reported and verified?

European Regulation No. 601/2012 of 21 June 2012 lays down rules for 
the monitoring and reporting of greenhouse gas emissions and activity 
data applicable from 1 January 2013, while the Regulation No. 600/2012 
of 21 June 2012 sets provisions for the verification of reports submitted 
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and for the accreditation and supervision of verifiers. These regulations 
are directly applicable in France.

Operators in France have to monitor their emissions according to a 
monitoring plan approved by the departmental prefect.

Every year, the operators must have their emissions verified by 
an accredited organisation on the basis of the Decree of 27 May 2011, 
NOR DEVR1114810A and the Decree of 31 March 2008 as amended. 
After that, they have to report their emissions to the prefect before 
15 February. The prefect transfers the information to the Ministry, 
which finally gives it to the Union registry. Then, before 30 April, the 
operators must surrender a number of EU allowances equivalent to 
their emissions.

GHG emission allowances (or similar emission instruments)

12 Regime

Is there a GHG emission allowance regime (or similar regime) 
in your country? How does it operate? 

In accordance with the EU ETS, the French government published two 
national plans for Phases I (2005–2007) and II (2008–2012) of the EU 
ETS. These plans, approved by the European Commission, set out the 
total amount of greenhouse gas emission allowances to be allocated 
to the different sectors and installations. In Phase III from 2013, these 
national plans will be replaced by a single Europe-wide cap. To this end, 
the European Commission published the global quantity of allowances 
to be delivered in the Community by 2013 (Decision No. 2010/634 of 22 
October 2010). It is on the basis of these national plans that allowances 
were annually granted to companies. The French Decree of 8 April 2011, 
NOR DEVR1110053A, sets out the proceeding to follow for the emission 
allowances in the next period from 2013.

On 24 January 2012, France notified the European Commission of 
the list of operators and the amounts of quotas that should be allocated 
to them free every year from 2013 to 2020.

13 Registration

Are there any GHG emission allowance registries in your 
country? How are they administered? 

As mentioned in question 5, the Caisse des Dépôts et Consignations 
administers the accounts that are under the French jurisdiction in the 
Union registry that records all the quotas and their transactions. In this 
single European registry, which is similar to an online banking system, 
operators have an account. Any other interested person can open one.

14 Obtaining, possessing and using GHG emission allowances

What are the requirements for obtaining GHG emission 
allowances? How are allowances held, cancelled, surrendered 
and transferred? Can rights in favour of third parties (eg, a 
pledge) be created on allowances?

Every operator whose activity is regulated by the EU ETS is allocated 
greenhouse gas emission quotas, the number of which is determined by 
the national plan according to the criteria fixed in article L229-8 of the 
French Environmental Code. The Decree of 31 May 2007, as amended, 
draws up the list of the operators concerned and their allowances for 
Phase II. In Phases I and II, operators in France received all their alloca-
tions free of charge; however, in Phase III, auctioning will become the 
primary method of allocation. In the end, the European Commission 
enacted Regulation No. 1031/2010 of 12 November 2010 that settles the 
timing, administration and other aspects of the auctioning from 2013, 
and Decision No. 2011/278 of 27 April 2011 determines transitional 
EU-wide rules for the free allocation of some emission allowances.

To fulfil their engagements and adjust their quotas to their activi-
ties, companies may buy and sell allowances on the different car-
bon markets. On that matter, the Finance Law No. 2010-1658 of 29 
December 2010 modified article 283 of the French Tax Code about 
VAT in order to stop some fraud in many transactions on allowances. 
In accordance with this provision applicable since 24 January 2011, the 
transferee of the allowances must now pay VAT to the government.

All of these operations are recorded through the Union registry. 
Each year, operators in France must report their emissions to the pre-
fect and give back the equivalent number of allowances. In accordance 
with articles L229-7 and L229-8 of the French Environmental Code, 

carbon credits from the Kyoto Protocol can be used by companies to 
meet a part of their restitution obligation.

If companies fail to give back their allowances, they are fined by the 
prefect (€100 per allowance not returned).

Trading of GHG emission allowances (or similar emission 
instruments)

15 Emission allowances trading

What GHG emission trading systems or schemes are applied 
in your country? 

See questions 9, 12, 13 and 14 for information about the ETS in France.

16 Trading agreements

Are any standard agreements on GHG emissions trading 
used in your country? If so, describe their main features and 
provisions.

Operators can exchange their greenhouse allowances by mutual agree-
ment and on financial markets that facilitate the trading, thanks to 
the creation and support of compensation chambers that guarantee 
the transactions. Several stock exchanges exist in Europe and glob-
ally. France launched ‘Powernext Carbon’ in June 2005, which became 
‘BlueNext’ on 22 January 2008.

Sectoral regulation

17 Energy sector

Give details of (non-renewable) energy production and 
consumption in your country. Describe any regulations on 
GHG emissions. Describe any obligations on the state and 
private persons for minimising energy consumption and 
improving energy efficiency. Describe the main features of 
any scheme for registration of energy savings and for trade of 
related accounting units or credits. 

In 2009, France’s total domestic energy production was 130.2 million 
tonnes of oil equivalent (Mtoe), of which 20Mtoe were produced from 
renewable sources (15.4 per cent). Among these renewable sources, 
hydropower represents 24.6 per cent, wood 45.3 per cent, biofuels 11.4 
per cent, urban waste 6.2 per cent and the other sectors 12.5 per cent.

In the same year, France’s total electricity production was 
541.9TWh, of which 479.9TWh came from primary electricity (which 
excludes classical thermal representing 11.4 per cent of electricity pro-
duction). The breakdown of this primary electricity production is:
• nuclear: 85.3 per cent;
• hydroelectric: 13.0 per cent; and
• wind and solar energy: 1.7 per cent. 

As a result of the major part of nuclear and hydropower in its energy 
production, France benefits from low-carbon electricity production.

The total energy consumption in 2009 was 259Mtoe, and since 1973 
its structure has evolved significantly. Coal dropped from 15 per cent to  
4 per cent in 2008, fuel from 68 per cent to 32 per cent, whereas gas 
increased from 7 per cent to 15 per cent and electricity from 4 per cent 
to 43 per cent. 

In order to keep promoting energy efficiency, the Grenelle Law of 
12 July 2010 strengthened several regulations. For example, the mecha-
nism of energy-saving certificates that applies to electricity suppliers 
(see question 9) was extended to fuels and thermal insulation rules in 
buildings are being currently emphasised (see question 3).

18 Other sectors 

Describe, in general terms, any regulation on GHG emissions 
in connection with other sectors.

The Climate Plan 2004–2012 for France contains several measures to 
reduce the carbon dioxide emissions from agriculture, which represent  
19 per cent of total emissions. The French government particularly 
encourages the reduction of energy use in greenhouses and stockbreed-
ing and promotes methanogenesis installations via the purchasing obli-
gation of the electricity produced.
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France has some of the largest forests in Europe; they cover 29 per 
cent of its territory, and woodland plays an important role in carbon 
storage (11 per cent of emissions). The Grenelle Environnement consul-
tation promotes the rise of wood and biomass production as renewable 
energy by financial help and public procurements. 

Concerning transportation, which is not in the scope of the EU ETS 
despite being the biggest source of carbon dioxide emissions in France 
with a level of 25 per cent, the Grenelle Law of 3 August 2009 plans to 
reduce transport emissions by 20 per cent by 2020. To achieve this tar-
get several measures regulating the emissions of vehicles, promoting 
biofuels, establishing financial help for low-carbon cars and promoting 
fluvial and railway transport are in place. Aviation was included in the 
EU ETS from 2012 and discussions related to maritime transportation 
are under way.

Renewable energy and carbon capture

19 Renewable energy consumption, policy and general 
regulation

Give details of the production and consumption of renewable 
energy in your country. What is the policy on renewable 
energy? Describe any obligations on the state and private 
parties for renewable energy production or use. Describe the 
main provisions of any scheme for registration of renewable 
energy production and use and for trade of related accounting 
units or credits. 

France is on track to develop renewable energy and is the first pro-
ducer country in the EU to reach 15 per cent renewable energy pro-
duction. In 2008 renewable energy production reached 19 million 
tonnes equivalent of petroleum, and represented 13.9 per cent of 
national energy production. Since 2007, the French government 
has continued to promote the growth of new sources of energy and 
the plan for the development of renewable energy published by 
the Ministry of the Environment on 17 November 2008 sets out its 
objectives in this field. In accordance with Directive No. 2009/28 
of 23 April 2009 on the ‘Climate Energy’ package that plans for  
20 per cent of energy in the European Union to come from renewable 
sources by 2020, France is committed to reaching 23 per cent green 
energy by this date and32 per cent by 2030.

To achieve this target, the Grenelle public consultation in 2007 and 
the publication of its two laws, No. 2009-967 of 3 August 2009 and No.  
2010-788 of 12 July 2010, have established many measures modified by 
Law No. 2015-992 of 17 August 2015 on energy transition. The finance 
laws also contain several tools and the programme of investments in 
energy production for 2009 also details the directions. As a result, the 
main instruments to promote renewable energy are:
• obligations for the suppliers (companies such as EDF) to purchase 

electricity produced from renewables;
• tax breaks and financial subsidies;
• simplification of administrative proceedings; and
• public procurements for wind energy offshore in July 2011.

All the promotional measures were submitted to the European 
Commission in the national action plan for renewable energy 2009–
2020 of August 2010.

20 Wind energy

Describe, in general terms, any regulation of wind energy.

According to the Ministry of Environment, France has the second-
largest potential for wind energy in Europe after the United Kingdom, 
and is the fourth-largest producer among the European countries after 
Germany, Spain and Italy. As one of the most promoted sectors in 
France to reach the objective of 23 per cent renewable energy by 2020, 
wind energy is the second-largest renewable energy source in France 
after hydropower and has increased by 22 per cent since 2008.

The main regime that encourages the development of onshore and 
offshore wind farms is the purchasing obligation created by Law No.  
2000-108 of 10 February 2000 related to the modernisation of the 
public electricity service. Under this regime, electricity suppliers are 
obliged to buy the electricity produced by wind plants if required by the 
operators, at a price fixed by the French government. The Decree of 17 

November 2008 establishes the modalities and conditions for this ben-
efit, depending on the location and the generating capacity of the farms.

Concerning the proceedings, wind plants must follow several obli-
gations under different laws. Following the Electrical Energy Law and 
Decree No. 2000-877 of 7 September 2000, operators must declare 
or ask for a permit from the Energy Directorate of the Ministry of 
Environment according to the characteristics of the facilities. They also 
have to ask the manager of the public electrical network to connect their 
plant and contact the prefect of the department in order to benefit from 
the purchasing obligation.

In accordance with town planning law and article R421-1 et seq of 
the French Urban Planning Code, wind plants taller than 12 metres are 
subject to a building permit issued by the prefect.

Finally, under the Environmental Law codified in article L553-1 
et seq of the French Environmental Code, and in article L311-1 of the 
Energy Code, operators must follow different proceedings depend-
ing on the height and the power of the plant. Windmills taller than 50 
metres are subject to a complete environmental assessment and public 
consultation. Considering the risks for residents and landscapes, the 
Grenelle Law of 12 July 2010 tightened the administrative obligations 
for the biggest plants by making them subject to the classified facili-
ties system defined in article L511-1 et seq of the French Environmental 
Code. To this end, Decrees No. 2011-984 and No. 2011-985 of 23 August 
2011 specify the plants subject to the prefect’s authorisation or a decla-
ration; and the different obligations of the operator, such as the consti-
tution of financial guarantees and the clean-up following the operation 
activities. Three other Decrees of 26 August 2011 and the Circular of 29 
August 2011 also detail the consequences of the inclusion of wind farms 
in the classified installations regime.

As a result of the Grenelle 2 Law, wind farms are classified as facili-
ties that are subject to environmental measures and, in particular, to 
environmental permits. As a result, wind farms are subject to more com-
plex administrative procedures. A law enacted on 11 March 2013 simpli-
fies the regulatory framework applicable to wind farms by abolishing, 
among others, the wind development area and the minimum ‘five tur-
bines’ requirements. Derogation to the Coastal Law, which restrains the 
development of the coast by imposing restrictions on the construction 
of buildings near the sea, is also included for the connection to the grid 
of offshore wind farms and for marine energies in general. The gov-
ernment is also experimenting with a new regulatory framework that 
would consist, for the prefect, of delivering only one authorisation to 
implement a wind farm instead of the actual framework that requires 
the developer to obtain different permits under various laws, in particu-
lar, the environmental and town planning laws. This experiment will 
end in 2017 and is aimed to simplify the administrative procedure. 

The development of renewable energy sources in France is based 
on two incentive mechanisms. One is the feed-in tariff (FiT) scheme, 
which provides support for energy from wind power, solar power, 
hydropower, biomass and geothermal sources, among other technolo-
gies. The FiT scheme was introduced and imposed on national (EDF) 
and non-national distributors by Law No. 2000-108 dated 10 February 
2000. The system is financed through the public contribution to the 
electricity service, which is an amount added to the electricity bill of 
each French electricity consumer, a mechanism that provides secu-
rity for investors by guaranteeing revenues with a long-term perspec-
tive to production capacity for renewable energy. The other incentive 
mechanism is a tender system for large renewable projects (used for 
offshore wind power, solar power, biomass, hydro and other projects 
built at scale).

A new Order dated 17 June 2014, which regulates onshore and off-
shore wind tariffs, has been passed. According to the Order, there is no 
longer an offshore wind tariff, offshore wind being covered by tenders. 
Onshore wind projects attract a guaranteed FiT payment for 15 years, 
with the level of the tariff being 8.2c€/kWh for the first 10 years of the 
installation’s guarantee period. For the remaining five years of the guar-
antee period, this tariff is reduced to between 2.8c€/kWh and 8.2c€/
kWh depending on the location of the installation.

Since 8 March 2013, an order on FiT payments for onshore wind 
installations located in the high-risk areas for cyclones was adopted. 
Thus, the level of the tariff is set to 23c€/MWh for the first 10 years 
of the installation’s guarantee period, and then the tariff will be set 
between 5c€ and 23c€/MWh depending on the site location.
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Update and trends

France hosted the World Conference on the climate of Paris 
(COP21) in December 2015. This conference marks a major turning 
point in global climate change strategy, yielding a new international 
climate agreement and detailing plans to limit global warning to 
below 2°C between now and 2100. It has brought together around 
40,000 participants in total – delegates representing each country, 
observers and civil society members. It is the largest diplomatic 
event ever hosted by France and one of the largest climate confer-
ences ever organised. 

Seventy-four parties, who represent 55 per cent of global GHG 
emissions, have ratified the Paris Agreement, which will enter into 
force on 4 November 2016, just before COP22. 

21 Solar energy

Describe, in general terms, any regulation of solar energy.

France has experienced a rapid increase of solar energy in recent years. 
Indeed, thanks to the measures agreed in the Grenelle Environnement 
public consultation of 2007, the power generated by solar installations 
in France went from 81MW in 2008 and 261MW in 2009, to 1,025MW 
in 2010, with 60,384 solar facilities in March 2010. In March 2014, there 
was 4,866MW of installed solar power capacity in France (including 
overseas territories). The projects in examination represent more than 
6,000MW. To avoid speculation related to this rapid growth, the gov-
ernment reviewed and reduced the purchasing obligations tariffs for 
solar energy. The Decree of 4 March 2011 establishes these new tariffs 
and conditions to benefit from the purchasing obligation by electric-
ity suppliers. Public procurements are now in place for installations on 
buildings above 100kWc and installations on the ground. The FiT rates 
depend on the type of photovoltaic (PV) installation (full integration of 
installation into the roof, simplified integration of the installation into 
the roof or other type of installation) and the nature of the building (res-
idential dwellings, buildings used for health or educational purposes 
or other buildings). The level of tariff received for PV installations was 
established pursuant to an Order dated 4 March 2011. The guarantee 
period for all PV installations is 20 years.

For all PV installations integrated into residential, hospital or school 
buildings, the basic tariff is set between 12.79c€/kWh and 26.57c€/
kWh depending on the peak power and the use of the installation, as 
well as the fulfilment of the simplified integration criteria. The final tar-
iff is established by subjecting this basic tariff to a coefficient, which, 
more or less, depends on the peak power of the installation. 

Like wind farms, solar plant projects must comply with different 
regulations including electrical, town planning, building and environ-
mental laws, and the operators are committed to following several pro-
ceedings depending on the location (on the ground or on the roof ) and 
the generating capacity. The administrative obligations were simplified 
for the smallest plants whereas the rules related to the biggest instal-
lations were emphasised by Decree No. 2009-1414 of 19 November 
2009. As a result, plants fixed on the ground with a generating capac-
ity above 250kWc are now subject to environmental assessment, public 
consultation and building permits.

22 Hydropower, geothermal, wave and tidal energy

Describe, in general terms, any regulation of hydropower, 
geothermal, wave or tidal energy.

According to the Ministry of Environment, hydropower represents 
about 12 per cent of French electricity production and is the main 
renewable energy source produced in France, representing 90 per cent 
of green energy production. It is the second-largest source of electric-
ity after nuclear energy, making France the second-largest producer of 
hydroelectricity in Europe after Norway.

The law establishing FiT for hydropower installation was enacted 
under an order dated 1 March 2007. It guarantees payments for these 
installations for a period of 20 years. For small installations the tariff 
is 6.07c€/kWh and a premium of up to 1.68c€/kWh during winter, 
depending on the deemed efficiency of the technology used.

The present plan in France is to modernise existing facilities and 
develop new plants. There are two different administrative systems 
according to the generating capacity under the Law of 16 October 1919. 

Installations producing less than 4.5MW belong to private operators or 
public authorities, who must get a permit and benefit from the purchas-
ing obligation, whereas other installations belong to the state, which 
delegates their operation.

France plans to develop its geothermal power. It is currently one 
of the main sources of renewable energy in the Île-de-France region 
around Paris. French overseas departments and territories, but also 
mainland France, have important potential for electricity or heat pro-
duction from this resource and the government plans increase domestic 
heat pumps production by a factor of eight by 2020. The main meas-
ures to promote geothermal energy are financial support and purchas-
ing obligations.

The law establishing FiTs for geothermal installations was enacted 
under an Order dated 10 July 2006 and amended under an Order dated  
23 July 2010, guaranteeing FiT payments for these installations for 
a period of 15 years. For onshore geothermal installations the tariff is 
20c€/kWh with the tariff being set at 13c€/kWh for French overseas 
territories installations. Both onshore and French overseas territories 
installations can benefit from a premium of up to respectively 8c€/kWh 
and 3c€/kWh depending on the deemed efficiency of the technology 
utilised by the installation.

Concerning renewable energy from the sea as wave or tidal power, 
these technologies are being developed and encouraged in France (see 
question 7). The target is that 3 per cent of the total amount of renew-
able energy should be wave or tidal power by 2020. For offshore hydro-
power installation (wave and tidal energy) the tariff is 15c€/kWh.

23 Waste-to-energy

Describe, in general terms, any regulation of production of 
energy based on waste.

The incineration of waste, and particularly household waste, is the third 
most important renewable energy source and source of heat in France. 
In 2004, 130 incineration plants were active, and this should increase 
by 2020. These facilities benefit from the purchasing obligation by elec-
tricity suppliers and must follow the electricity laws. A special public 
fund called ‘renewable heat’ was created in France in December 2008 
to help finance domestic and industrial projects related to waste incin-
eration and biomass.

Incineration units constitute classified facilities that are governed 
by the special system defined in article L511-1 and the following of the 
French Environmental Code. The operators must obtain a permit from 
the prefect of the department and must respect some limits on emis-
sions and other obligations defined by their authorisation and two 
Decrees of 20 September 2002, which were reinforced by two Acts of 
3 August 2010.

For the waste-to-energy plants, the tariff has been set by an Order 
dated 2 October 2001 and is 4.5c€/kWh with a premium benefit of up 
to 0.3 c€/kWh. These FiT payments are guaranteed for a period of 
15 years. 

24 Biofuels and biomass

Describe, in general terms, any regulation of biofuel for 
transport uses and any regulation of biomass for generation of 
heat and power.

European Directive No. 2009/28 on renewable energy sets a 10 per 
cent target for the share of biofuels in petrol and diesel transport con-
sumption by 2020. Since 1992, biofuels in France benefit from a partial 
exemption to the consumption interior tax. The other regime to pro-
mote the development of biofuels is, since the Finance Law of 2005, a 
rise in tax on polluting activities for the operators that sell petrol and 
diesel insufficiently composed of biofuels. We note that, further to the 
Grenelle 2 Law, support for biogas has been boosted by the adoption 
of new FiTs for electricity production that are expected to increase 
biogas development.

Codified by Ordinance No. 2011-1105 of 14 September 2011, article 
L641-7 of the French Energy Code requires premium fuel, diesel and 
bioethanol suppliers to reduce the emissions of greenhouse gas pro-
duced throughout the life cycle of the fuel per unit of energy by 10 per 
cent compared to the average emissions of greenhouse gases detected 
in the territory of the European Union in 2010 per unit of energy pro-
duced from fossil fuels, by no later than 31 December 2020. The Decree 
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No. 2011-1468 of 9 November 2011 specifies the ways of achieving this 
objective and also sets the sustainability criteria to benefit from the tax 
exemption mentioned above.

Biofuels benefit from a partial exemption of the internal tax on 
petroleum products and of the general tax on polluting activities to 
compensate for the additional costs arising from biofuel production. 
Biofuels in gasoline include bioethanol and ethyl tertiary butyl ether 
(ETBE). This partial exemption is applicable for the period between 
2013 and 2015. The tariff for biofuels has been set by an Order dated 
19 May 2011 and is of 8.121 and 9.745c€/kWh depending on the energy 
capacity of the installation with a premium benefit of up to 4c€/kWh. 
The FiT are guaranteed for a period of 15 years.

Also, at the European level, biofuels producers can receive govern-
ment support towards mandatory national renewable energy targets. In 
order to receive this support, biofuels used in the European Union have 
to comply with sustainability criteria.

The Heat Fund supports the development of the use of biomass 
(forestry, agriculture, biogas, etc), geothermal energy (in direct use or 
through heat pumps), solar heat, energy recovery and the development 
of heat networks using these energies.

The National plan of Biomass provides an objective of 83 per cent 
biomass in 2020. Currently, Biomass is the first source of energy in heat-
ing and cooling before biofuels and incinerated wastes. As Biofuels, the 
Biomass industries benefit of a partial exemption of the internal tax 
(article 1387 of the Taxes Code). Some kind of energy produced with 
Biomass benefits of a purchase obligation. 

Moreover, ordinance No. 2016-1028 of 27 July 2016 has created a 
Biomass regional plan in order to get the legislation in line with that 
equal balance between the different uses of wood. This regional plan 
is prepared by French administration, the Prefect and the president 
of region. 

25 Carbon capture and storage

Describe, in general terms, any policy on and regulation of 
carbon capture and storage.

On 23 April 2009, the European Union adopted Directive No. 2009/31, 
on the geological storage of carbon dioxide, which belongs to the 
‘Climate Energy’ package. This Act sets out a legal framework for these 
new technologies to ensure the long-term storage of CO2.

In France one experimental project was already authorised in the 
Pyrenees in 2009 under a specific ‘made-to-measure’ regime, another 
project was authorised in October 2011 in the north of France, and 
several others are also under way. The Grenelle Law published on 12 
July 2010 set out a specific legal framework for projects and research 
into geological deposits suitable for long-term storage. Under this 
regime, codified in article L229-27 and the following of the French 
Environmental Code and that is similar to mining law, operators must 
obtain a permit and benefit from exclusivity to lead their activities in a 
determined area. They must comply with several obligations during the 
operation and when their activities come to an end.

To complete the transposition of Directive No. 2009/31, the gov-
ernment enacted Ordinance No. 2010-1232 of 21 October 2010 that 
provides the legal framework for long-term carbon capture and stor-
age. This new regime, codified in article L229-32 and the following of 
the French Environmental Code, is closed to the classified installations 
system and to the mining regulation. Within the various obligations, 
the operator has to apply for an authorisation from the prefect of the 
department, obtain a mining concession and provide some financial 
guarantees. There is a specific mechanism to transfer the responsibility 
to the state at the end of operations.

Climate matters in transactions

26 Climate matters in M&A transactions 

What are the main climate matters and regulations to 
consider in M&A transactions and other transactions?

In M&A transactions that involve the transfer of responsibility for a 
company, the investors must evaluate the different environmental obli-
gations, related, in particular, to climate and renewable energy, that 
apply to the target company and depend on its sector. Undertaking due 
diligence will allow for reviewing the regulatory framework in force and 
the target’s obligations, commitments and potential non-compliance. 
It consists of analysing its participation in a trading scheme, its energy 
projects, its financial and administrative obligations and the contracts 
it is involved in. The parties should also consider the consequences of 
their transaction. Regarding the new rules of the next phase (Phase III) 
of EU ETS from 2013 and the frequent modifications of the renewable 
energy legal framework, investors are required to adopt a long-term 
analysis. After their audit, the parties may settle special warranties and 
indemnities relating to the performance of the target.

Laurence Lanoy llanoy@laurencelanoy.com

3 rue Antoine Arnauld
75016 Paris
France

Tel: +33 1 45 20 13 10
Fax: +33 1 45 20 14 59
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Jochen Terpitz - Rechtsanwalt

Main climate regulations, policies and authorities

1 International agreements

Do any international agreements or regulations on climate 
matters apply in your country? 

The United Nations Framework Convention on Climate Change 
(UNFCCC) was adopted in 1992 and came into force in March 1994. 
Germany ratified the UNFCCC in 1993. The Kyoto Protocol was nego-
tiated by parties to the UNFCCC in 1995 and Germany signed it on 
29 April 1998 and ratified it on 31 May 2002. (The Paris Agreement of 
December 2015 that is due to enter into force in 2020 and will oblige 
countries around the globe to achieving climate neutrality by the end of 
the century, was signed by Germany, but not yet ratified.)

As an EU member state, Germany is subject to EU climate change 
legislation. The EU Emissions Trading System (EU ETS) was introduced 
by the ETS Directive (Directive 2003/87/EC) with the aim of reducing 
greenhouse gas (GHG) emissions. The EU ETS first came into operation 
in 2005 and covers those industry sectors in the EU that consume large 
quantities of energy.

The EU ETS framework and its implementing directives were 
translated into domestic German law through the Emissions Trading 
Act (TEHG) and its implementing ordinances, namely the Allocation 
Ordinance 2020 (ZuV).

The recognition of CDM and JI as provided for in the Kyoto Protocol 
was implemented through the Project Mechanisms Act.

2 International regulations and national regulatory policies

How are the regulatory policies of your country affected by 
international regulations on climate matters?

For the third trading period (2013–2020) of the EU ETS, a revised EU 
ETS directive is in force implementing a number of changes compared 
to the previous trading periods. Consequently the German imple-
mentation by the TEHG was also amended. The main aspects are 
the following: 
• a centralised EU-wide cap on emissions is being applied that will 

reduce annually by 1.74 per cent starting from the European-wide 
cap for 2013 of 2039 million tonnes;

• at least 50 per cent of the allowances will be auctioned from 2013 
onwards, compared with around 3 per cent in Phase II;

• most power producers shall not be allocated any allowances while 
energy-intensive industries may apply for an allocation at no 
cost based on previous years’ CO2 emissions and a benchmark 
derived from data of CO2 efficiency for the relevant product across 
the industry; 

• sectors deemed at significant risk of relocating production outside 
the EU due to the carbon price (ie, carbon leakage) will receive 
100 per cent of the benchmarked allocation for free; 

• sectors not deemed at significant risk of carbon leakage will receive 
80 per cent of their benchmarked allocation for free in 2013, 
decreasing to 30 per cent in 2020 and zero per cent in 2027;

• certified emission reductions (CERs) and emission reduction units 
(ERUs) (the credits arising from projects under the Kyoto Protocol 
from outside the EU) may be changed into EU allowances up to a 
limit of no more than 4.5 per cent of the allowances due for surren-
der during the third trading period; and

• Germany has implemented the opt-out provision for small emitters 
with an annual CO2 emission of less than 25,000 tonnes.

3 Main national regulatory policies

Outline recent government policy on climate matters. 

The German government promotes energy saving and the use of low 
carbon techniques through regulatory provisions and requirements 
in several areas. The main contributions to emission reduction are 
expected to arise from the following government policies:
• an incentive system is in place for the promotion of electricity pro-

duction from renewable sources based on difference payments and 
further supported by subsidised loan programmes offered by the 
state-owned German development bank, the KfW; according to a 
recent amendment (EEG 2017), the amount of difference payments 
shall in future be determined by way of public tenders. 

• the energetic rehabilitation of buildings is supported by a subsi-
dised loan programme of the KfW;

• in line with the European directive, Germany has established quota 
requirements for the use of non-fossil fuels or blended fuels in 
land transportation;

• a tax exemption for CHP is only available to installations meeting 
the highest efficiency levels;

• the Energy Efficiency Ordinance requires certain minimum stand-
ards in relation to the energy efficiency of new buildings;

• the Energy Efficiency Ordinance obliges bigger (non-SME) compa-
nies to perform mandatory energy audits or to introduce an energy 
management system or environmental management system;

• certain subsidy programmes are available as an incentive for the 
use of renewable energies in the heating in buildings;

• in accordance with the respective EU directive, a reduction of the 
fleet consumption of street cars shall in future become manda-
tory; and

• the Act regarding renewable energy sources in heat generation 
requires that new buildings in Germany with a surface of more 
than 50m2:
• operate up to a certain percentage using renewable 

energy sources;
• connect to a district heating system; or 
• demonstrate a very high degree of energy efficiency.

4 Main national legislation

Identify the main national laws and regulations on climate 
matters. 

The main national laws and regulations on climate matters are 
as follows:
• the TEHG – this is the main act implementing the EU ETS;
• ZuV 2020 – as from the third trading period, a single EU-wide 

cap applies and allowances are allocated on the basis of harmo-
nised rules;

• the Emission Trading Cost Ordinance (EHKostV) – dealing with 
the administrative cost of the German Emissions Trading Authority 
(DEHSt);

• the Project Mechanisms Act (ProMechG) – implementing the rec-
ognition of CDM and JI;
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• the Federal Immission Protection Act (BImSchG) – the main act 
dealing with permitting procedures for installations generating 
emissions; and 

• Commission Regulation No. 601/2012 of 21 June 2012 – applying 
directly to each EU member state in relation to emission monitoring.

5 National regulatory authorities

Identify the national regulatory authorities responsible 
for climate regulation and its implementation and 
administration. Outline their areas of competence.

Relevant authority
The German government has mandated the Environmental Agency, 
acting through the DEHSt, with principal responsibility for all admin-
istrative issues relating to the EU ETS in Germany. The DEHSt in its 
capacity as regulatory body is required to take any action under the 
relevant emission trading laws as may be required for the purpose of 
ensuring that the monitoring and reporting conditions are being com-
plied with.

The primary functions of the DEHSt include: permitting, monitor-
ing and reporting, registry administration (until the end of the second 
trading period), and verification, enforcement and data management.

Registry administrator
Until the end of the second trading period the Federal Environmental 
Agency the DEHSt acted as the appointed registry administrator in 
Germany pursuant to section 14 of the TEHG.

Allowances issued from 1 January 2013 onwards are being held in 
the Union Registry of the EU.

Other relevant authorities in Germany
In cases of installations pursuant to section 4 of the Federal Emmission 
Protection Act (BImSchG), the respective regional authorities are 
responsible for the permitting and monitoring of such installations 
under the TEHG.

General national climate matters

6 National emissions and limits

What are the main sources of emissions of greenhouse gases 
(GHG) (or other regulated emissions) in your country and the 
quantities of emissions from those sources? Describe any 
limitation or reduction obligations. Do they apply to private 
parties in your country?

The Federal Statistical Office of Germany has published final figures in 
relation to sources of carbon dioxide emissions for the period 1995–2013.
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The obligation on private parties to limit or reduce emissions mainly 
arises from the EU ETS. In relation to buildings, the Energy Efficiency 
Ordinance or the Act regarding the use of renewable energy sources 
in heat generation require owners to apply specific energy-sav-
ing technologies.

7 National GHG emission projects

Describe any major GHG emission reduction projects 
implemented or to be implemented in your country. 
Describe any similar projects in other countries involving the 
participation of government authorities or private parties 
from your country.

Germany has implemented the necessary provisions to host JI projects. 
There are no major emission reduction projects in Germany. A few 
JI projects are in place relating to avoiding the leakage of landfill gas, 
methane or nitrous oxide. A number of utilities and regional govern-
ments have set up incentive programmes for smaller-scale industrial 
installations or power plants benefiting from a link into the JI scheme. 
Registered projects can be found in a public data base accessible under 
https://www.jicdm.dehst.de/promechg/pages/project1.aspx.

Domestic climate sector

8 Domestic climate sector

Describe the main commercial aspects of the climate sector in 
your country, including any related government policies.

The main sectors affected by climate regulation in Germany are power 
generation and the energy-intensive industries. Probably the most vis-
ible change in the German economy has occurred through more than 
two decades of incentivising the production of power from renewable 
sources: the installed capacity of wind energy converters and pho-
tovoltaic modules is not only visible everywhere in the country but 
has also created numerous new jobs, and German industry is export-
ing a huge variety of machinery and electro-technology related to 
new energy sources. Efficient heating and climatisation technology – 
emission-reducing building materials, such as insulation material – is 
another area of importance for German industry. Other sectors, such 
as Germany’s car manufacturers, are investing heavily to prepare for a 
CO2-reduced future. The national climate protection initiative (www.
klimaschutz.de) is increasingly providing support to municipalities, 
enterprises and consumers in identifying climate-related projects.

General GHG emissions regulation

9 Regulation of emissions

Do any obligations for GHG emission limitation, reduction 
or removal apply to your country and private parties in your 
country? If so, describe the main obligations.

Within the EU ‘burden sharing’ for complying with the emission reduc-
tion requirements under the Kyoto Protocol, Germany has committed 
to cutting its emissions of climate-relevant gases by a total of 21 per 
cent in the period between 2008 and 2012 compared to the base year 
1990. Within the EU’s 20 per cent reduction scheme to be achieved 
by 2020, Germany is committed to reaching a 40 per cent reduction 
compared with the level of 1990, and an 80 per cent reduction by 2050.

Private individuals and enterprises are not directly bound by these 
emission reduction commitments; however, they have to comply with 
limitations or reduction obligations under German national legislation 
implementing the international and EU commitments. For example, 
many types of inefficient electrical heating must not be used in residen-
tial houses in Germany beyond 2019, and new buildings must comply 
with minimum standards of energy efficiency and minimum usage of 
energy from renewable sources.

In addition, a negotiated agreement has been in place since 1995 
(with several amendments over the years) between the German federal 
government and several industry associations according to which rel-
evant sectors of the German industry committed themselves to reduc-
ing emissions by 35 per cent compared with 1990 levels.
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10 GHG emission permits or approvals

Are there any requirements for obtaining GHG emission 
permits or approvals? If so, describe the main requirements.

In accordance with the Emissions Trading Directive, each installation 
covered by such Directive is obliged to apply to the DEHSt for a GHG 
emission permit (section 4 TEHG) before emitting any GHG. The GHG 
permit provides each installation with the statutory right to emit GHGs, 
specifies the monitoring and reporting requirements of that instal-
lation and creates an obligation to surrender a number of allowances 
equal to the total verified emissions of the installation in the previous 
calendar year.

According to section 3 of the TEHG, in relation to an installation, 
the operator is the person who has control over its operation and who 
bears the economic risks. Any changes in the operation of the installa-
tion, closure or changes of operator or its legal form have to be notified 
to the DEHSt.

A number of charges (set out in the EHKostV) are levied in accord-
ance with a GHG permit and depend on the amount of European Union 
allowances (EUAs) allocated to an installation.

In cases of installations generating emissions, the respective 
regional authorities are responsible for the permitting and monitor-
ing of such installations under the TEHG pursuant to section 4 of the 
BImSchG. In the context of the permitting procedure for major instal-
lations an environmental impact assessment has to be performed. The 
environmental impact assessment is a procedure that ensures that the 
environmental implications of decisions are taken into account before 
the decisions are made.

11 Oversight of GHG emissions

How are GHG emissions monitored, reported and verified?

Monitoring and verification of GHG emissions and annual emissions 
reports are important components of the ETS. The actual emissions for 
the previous calendar year for an installation participating in the emis-
sions trading are the basis for the surrender of allowances in relation 
to that year.

Operators have to monitor GHG emissions, based on a monitor-
ing plan approved by the competent authority, taking into account the 
nature and functioning of the installation or aviation activity to which it 
applies. In Germany, the DEHSt is the competent authority.

From 1 January 2013, operators of installations subject to emis-
sions trading are required by the TEHG to determine and report their 
GHG emissions in accordance with the directly applicable Commission 
Regulation No. 601/2012 of 21 June 2012 and Annex 2 of the TEHG. The 
method for monitoring the GHG emissions has to be described in a 
plant-specific monitoring plan. The monitoring plan specifies how the 
requirements of the monitoring regulation will be implemented for 
each facility. It had to be completed before the start of the monitor-
ing period and presented to the DEHSt as the competent authority for 
approval by 31 July 2012 (for existing installations). For facilities com-
missioned after 28 February 2012 the monitoring plan must be submit-
ted to DEHSt for approval before starting operations. The monitoring 
plan shall be produced in the forms management system. The plant 
operators must determine the emissions of their installation based on 
the monitoring plan and draw up an annual emissions report.

GHG emission allowances (or similar emission instruments)

12 Regime

Is there a GHG emission allowance regime (or similar regime) 
in your country? How does it operate? 

The allocation of any emission allowances in Germany is exclusively 
governed by the rules and provisions of the EU ETS (as described above).

13 Registration

Are there any GHG emission allowance registries in your 
country? How are they administered? 

Until the end of the second trading period the DEHSt was appointed 
registry administrator in Germany by the Environmental Agency. 
Allowances issued from 1 January 2013 onwards are held in the Union 

Registry of the EU instead of in national registries, and a national reg-
istry is no longer required.

14 Obtaining, possessing and using GHG emission allowances

What are the requirements for obtaining GHG emission 
allowances? How are allowances held, cancelled, surrendered 
and transferred? Can rights in favour of third parties (eg, a 
pledge) be created on allowances?

The EU ETS allocates specific maximum allowances for defined peri-
ods. This cap on GHG is gradually reduced over time. Operators of 
defined installations (such as power plants or industrial installations 
emitting GHG) and aircraft mandatorily participate in the trading 
scheme. Other parties with a purely financial interest may participate 
on a voluntary basis. All parties are free to transfer allowances between 
themselves; transfers will be reflected in the Union Registry upon noti-
fication (or in the national registries for the second trading period). The 
use of allowances as collateral or financial security, however, is some-
what restricted; a pledge according to German law would require a 
respective entry in the European register that is currently not provided 
for. A transfer of title by way of security would be possible; however, 
it requires the actual transfer of the allowances to a trustee’s account.

Operators that are subject to emissions trading are obligated by 
the TEHG to report their emissions annually and to submit the corre-
sponding number of certificates to the registry. Until 30 April of each 
year operators must surrender one allowance per tonne of CO2 emitted 
in the previous calendar year (section 7 TEHG). If they do not surren-
der the necessary quantity, a penalty payment of €100 (indexed from 
base year 2012) per tonne of CO2 emitted is due.

If an operator applies energy efficiency or carbon reduction meas-
ures and therefore at a relevant time is holding more allowances than 
it has to surrender, it is free to sell such unused allowances to any third 
party. On the other hand, operators needing more allowances may buy 
them from the market.

Trading of GHG emission allowances (or similar emission 
instruments)

15 Emission allowances trading

What GHG emission trading systems or schemes are applied 
in your country? 

The EU ETS applies in Germany. Germany’s implementing legislation 
does not impose any restrictions in relation to transfers of EUAs or 
CERs beyond those provided for in the EU ETS Directive and the regis-
tries regulation. The obligations to deliver and transfer may be agreed 
in simple contracts in accordance with the legal system implemented 
by the German Civil Code. Upon delivery, the transfer of EUAs has to 
be notified to the Union Registry (or the respective national registry 
during the second trading period); it is a prerequisite to trading EUAs 
for any direct participant to hold such an account. Accounts may be 
held by the operators of installations and aircraft as well as any other 
legal entity or private individual wanting to participate in trading.

Other than through direct agreement, EUAs, CERs and ERUs are 
also traded on the spot and on derivatives markets of the European 
Energy Exchange (EEX).

16 Trading agreements

Are any standard agreements on GHG emissions trading 
used in your country? If so, describe their main features and 
provisions.

A number of international market organisations are publishing stand-
ard form emissions trading documentation for trades on the secondary 
market, including the International Emissions Trading Association, the 
European Federation of Energy Traders and International Swaps and 
the Derivatives Association. All those standard agreements are used 
in the German market. In addition, the German Bankers’ Association 
has published the German Master Agreement with an addendum 
relating to emission rights. The primary market for the acquisition of 
certificates from CDM and JI projects, although in principle subject 
to private agreement of the parties involved, has seen only a limited 
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degree of standardisation through forms of emission reduction pur-
chase agreements.

Sectoral regulation

17 Energy sector

Give details of (non-renewable) energy production and 
consumption in your country. Describe any regulations on 
GHG emissions. Describe any obligations on the state and 
private persons for minimising energy consumption and 
improving energy efficiency. Describe the main features of 
any scheme for registration of energy savings and for trade of 
related accounting units or credits. 

According to figures published by the Agency for Renewable Energy 
(Strommix 2015), Germany’s total domestic electricity production in 
2015 was 651.8 billion kWh, which is broken down as follows:
• lignite – 155.0 billion kWh;
• nuclear power – 91.8 billion kWh;
• coal – 118.0 billion kWh;
• natural gas – 59.6 billion kWh;
• other – 31.5 billion kWh; and
• renewables – 195.9 billion kWh.

According to published figures by the German Federal Ministry for 
Economic Affairs and Energy, the German primary energy consump-
tion in 2014 was 13,335 PJ broken down as follows:
• mineral oils – 33.8 per cent;
• natural gas – 21.0 per cent;
• hard coal – 12.7 per cent;
• lignite – 11.9 per cent;
• nuclear – 7.5 per cent;
• renewable – 12.6 per cent; and
• other – 0.5 per cent.

18 Other sectors 

Describe, in general terms, any regulation on GHG emissions 
in connection with other sectors.

The construction and operation of industrial installations, including 
those for exploration of natural resources, is comprehensively regu-
lated by the relevant provisions for obtaining permits according to 
the BImSchG or by planning approval according to the Administrative 
Proceedings Act, Mining Laws, Water Law, etc, on a federal as well as 
regional level.

Aeroplanes are subject to the EU ETS and train transportation is 
indirectly involved as a major consumer of electricity. In relation to 
street cars, in future the relevant EU regulation shall limit the fuel con-
sumption (and CO2 emission) of fleets on a producer level.

In relation to forests, the German government has established and 
funded a ‘Forest Climate Fund’ to secure the adaptation of existing for-
ests to climate change, to secure the CO2 storage function of the forests, 
to promote the use of wood as substitute for materials that emit more 
CO2, as well as further research and monitoring from 2013 onwards.

Many industrial mass products are subject to a regulatory regime 
limiting specific energy consumption; namely the law on electric-
ity powered products (EBPG, implementing the eco-design directive 
2009/125/EC) sets out detailed specifications on consumption lim-
its and labelling. In cases of non-compliance, the competent author-
ity (Bundesanstalt für Materialforschung und-prüfung) may impose 
administrative fines.

Renewable energy and carbon capture

19 Renewable energy consumption, policy and general 
regulation

Give details of the production and consumption of renewable 
energy in your country. What is the policy on renewable 
energy? Describe any obligations on the state and private 
parties for renewable energy production or use. Describe the 
main provisions of any scheme for registration of renewable 
energy production and use and for trade of related accounting 
units or credits. 

According to figures published by the German Federal Environmental 
Agency, renewable energy sources contributed a total of 12.4 per cent 
to the overall energy consumption in Germany for 2014.

Broken down, the contribution was:
• 27.8 per cent of the electricity production;
• 9.9 per cent of the heat supply; and
• 5.4 per cent of land transportation fuels.

The main driver for the generation of power from renewable sources 
for more than a decade has been the Renewable Energy Act (EEG). 
Following a number of changes in the last couple of years, the EEG was 
again amended in summer 2016, with the new version being proposed 
to enter into force on 1 January 2017 (EEG 2017). Its revised provisions 
were notified to the European Commission (as of September 2016 
pending confirmation) under the new state aid guidelines for assessing 
public support in the field of energy and environment, which have been 
in force since July 2014. The EEG 2017 stipulates targets for the portion 
of energy generated from renewable sources that should be made up in 
the future. Until 2025, this portion should total 40 to 45 per cent and, 
until 2035, a portion of a total of 55 to 60 per cent is planned.

Pursuant to the previous legal situation (EEG 2012) each operator 
that qualified as operating a renewable energy installation receives a 
guaranteed price per kWh of electricity fed into the grid – the feed-in 
tariff (FIT) – over a specified period of up to 20 years from the relevant 
electricity network operator. FITs actually paid vary depending on the 
technology used, the size or site of the installation and the year of com-
missioning. The transmission system operators (TSOs) are obliged to 
collect the power fed in by renewable energy installations and sell it via 
the Energy Exchange. The TSOs are empowered to collect the differ-
ence between the (higher) feed-in tariff and the consideration received 
for the sale of the electricity from the energy consumers (the renewable 
energy levy). From 2012 operators of renewable energy plants and elec-
tricity traders were alternatively allowed to opt for direct marketing of 
their generated electricity (without receiving the FIT) and to in turn 
obtain a ‘market premium’ (constituting a difference payment). The 
idea was to develop ‘closer to market’ models for the future operation 
of renewable energy power plants without any FIT. 

Since the EEG 2014, direct marketing is mandatory (except for 
offshore wind farms, which continue to receive a FIT). Operators have 
to sell the electricity generated, normally through a specialised direct 
marketing enterprise, and will receive from the TSO only a monthly dif-
ference payment (covering the difference between the statutory price 
level per kWh and the average price level at the Energy Exchange). The 
direct marketing enterprise shall take responsibility for the forecasting 
of the energy production, and appropriate balancing. The difference 
payment shall not compensate for negative energy prices. A FIT will 
be available only in exceptional cases if direct marketing is temporar-
ily and exceptionally impossible, or in the case of small plants with a 
nominal output not exceeding 100kW. 

The technology-specific statutory price levels under the new 
regime were reduced substantially and certain additional premiums 
have been modified or totally abolished. The price levels shall further 
decrease for installations commissioned in the coming years, always 
in accordance with a base digression rate and a multiplier depending 
on the effective annual increase of available capacity compared to a 
planned overall extension of the respective capacity extension cor-
ridor. The extension corridors apply separately to the several renew-
able energy technologies, and the final multipliers will be published 
by the national regulatory authority, the Federal Network Agency for 
Electricity, Gas, Telecommunications, Post and Railway (BNetzA). 
Further, a renewable energy power plant register was established with 
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the BNetzA and operators will not receive difference payments unless 
their installations were duly filed and registered. 

The main change in the system to be introduced by the EEG 2017 
is that from January 2017 onwards, the price level for renewable energy 
shall no longer be fixed by law, but instead shall be determined on the 
basis of public tenders. In order to develop some experience in this 
respect, initial tender auctions were carried out for ground-mounted 
solar PV plants by way of pilot projects, with the result that generally 
the tariff levels were reduced. Details of the proposed tendering con-
cept remain to be specified in subsequent secondary legislation.

Pursuant to certain transitional provisions, and in order to protect 
legitimate investors’ expectations, essential provisions of the EEG 
2012, and EEG 2014 respectively (especially those regarding the previ-
ous FIT), continue to apply to plants commissioned before the respec-
tive publication of the amended law. 

In 2009, a new law was introduced with the aim of promoting the 
use of renewable energy sources in heat generation: the target is that by 
2020 at least 14 per cent of the energy consumption in buildings should 
be contributed by renewable sources. All new buildings in Germany 
with a surface area of more than 50m2 must be operated up to a certain 
percentage using renewable energy sources or must connect to a dis-
trict heating system or alternatively demonstrate a very high degree of 
energy efficiency.

20 Wind energy

Describe, in general terms, any regulation of wind energy.

Under German law, a permit according to the BImSchG is required for 
the construction and operation of onshore wind turbines with a height 
of more than 50m and offshore wind turbines within the 12-sea-miles 
zone. According to section 6 BImSchG, the authority is obliged to issue 
the permit if no other (public) interests prevail over the applicant’s 
interest in building the installation. However, this assessment will only 
be made following an environmental impact assessment.

In order to clarify to which extent public interests are affected, the 
authority competent to issue the permit must request and compile the 
input of all relevant authorities (including those supervising construc-
tion, health and safety, environmental protection, waste management, 
air traffic security, etc).

For wind farms of up to 19 turbines the permits are issued in a ‘sim-
plified procedure’ without a full public hearing. As a consequence, the 
applicant and beneficiary is the only addressee of the permit, and the 
permit becomes formally binding upon its issuance if the beneficiary 
does not object. However, the risk remains that a third party whose 
interests were disregarded during the permit procedure may object to 
the authority’s decision at a later stage – approximately up to one year 
after the start of construction.

The construction and operation of wind farms within the 
exclusive economic zone requires a permit pursuant to the Marine 
Facilities Ordinance, which is granted by the German Maritime and 
Hydrographic Agency (BSH).

As a general principle, an applicant has a right to be granted the 
permit for an offshore wind project, unless:
• the safety and efficiency of maritime navigation is impaired; or
• the marine environment is endangered and such impairment or 

danger cannot be avoided or compensated by any suitable meas-
ures, either in the form of a time limitation or by imposing addi-
tional requirements.

In order to make full use of such permit, the holder of such project must 
achieve certain milestones to the satisfaction of the BSH. New offshore 
wind exploration permits will rarely be issued in the coming years as in 

the future (from 2026 onwards) it is intended to offer projects for tender 
that are pre-developed by BSH and fully permitted.

Pursuant to the new EEG 2017, wind farms in Germany continue 
to enjoy the benefit of a right to preferred grid connection as well as 
a difference payment between the monthly average energy exchange 
price and the tariff either fixed by law or to be determined through 
public tender auctions. The EEG 2017 intends to manage the annual 
extension of the overall onshore wind farm capacity with a target gross 
annual increase of 2,800MW whereas offshore wind power has a total 
capacity target of 500MW annually and 15,000MW by 2030. 

21 Solar energy

Describe, in general terms, any regulation of solar energy.

Greenfield installations will need a full construction permit according 
to the relevant laws of the regions for their construction and operation. 
If installations are built within a planned industrial area, the procedure 
may be much simpler than in outside areas such as former landfills 
or airfields.

Permits for the installation of a rooftop solar project are not neces-
sarily required. As a general rule, rooftop solar installations must com-
ply with all relevant provisions of federal and regional building and 
construction law. However, in order to facilitate and promote the use of 
solar energy, the German federal and regional legislators have substan-
tially reduced the permitting requirements. In many cases developers 
of smaller projects, such as private households, will not need to apply 
for a separate permit in relation to their solar installations as long as 
the installation fully integrates with the roof or the facade. Larger solar 
installations on commercial buildings would typically be regarded as 
changing the structure of an existing building in which case developers 
have to comply with a notification or exemption procedure.

In all cases, new photovoltaic generation facilities need to be regis-
tered with the BNetzA.

The financial support mechanism for photovoltaic installations is 
currently in a transition phase. While a general tariff is currently still 
available at substantially reduced levels for installations on buildings 
(up to 12.70ct/kWh for installations smaller than 10kWp), the tariff for 
ground-mounted solar energy plants has to be determined through 
participation in public tenders. The results of the intial rounds of ten-
ders in one occasion achieved values below 7ct/kWh. Further bidding 
rounds are planned on an ongoing basis.

22 Hydropower, geothermal, wave and tidal energy

Describe, in general terms, any regulation of hydropower, 
geothermal, wave or tidal energy.

Hydropower installations will usually need a permit in the form of plan-
ning approval (requiring comprehensive environmental impact assess-
ments and a public review of the project). All aspects of the protection 
of the landscape and the environment have to be weighed against the 
commercial interest of the applicant and potentially the public inter-
est in climate protection, which often makes obtaining a permit a 
lengthy process.

Geothermal energy, according to German law, is defined as a ‘nat-
ural resource’, therefore the mining laws apply to the exploration of any 
type of underground heat. The permitting procedure is split between 
the prospecting (drilling, cracking, etc) and the exploitation (perma-
nent operation); for bigger installations a planning approval will be 
required that includes comprehensive geological studies and impact 
studies as well as a detailed operation plan and ongoing compliance 
with health and safety rules.

Similar to wind and photovoltaic, for installations generating elec-
tricity from hydropower or geothermal power the price levels pursu-
ant to EEG 2014 have predominantly been reduced depending on the 
respective nominal power of each plant, and only partially increased.

23 Waste-to-energy

Describe, in general terms, any regulation of production of 
energy based on waste.

Waste-to-energy plants, like any major industrial installation in 
Germany, will need a full permit according to the BImSchG for their 
construction and operation (see question 20). In addition to the plant 

Update and trends

The current prices for EU allowances are widely regarded as too low 
to incentivise any private investment for further GHG emission sav-
ing. To this extent it needs to be seen whether the market stability 
reserve as a ‘structural change’ to the EU ETS (effective from 2019) 
will have the desired effect. More immediate impulses should be 
awaited from the Paris conference in December 2015.
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itself, the permit has to cover the logistics concept for the supply of 
waste and disposal of ashes. New construction of any such installa-
tion is typically quite controversial and permitting procedures may 
take an extended time of preparation and negotiation with the differ-
ent interested parties. Apart from the requirement to provide com-
prehensive environmental assessments and compensation measures, 
waste-to-energy plants are also subject to strict rules for their opera-
tion. Typically, they may only be built in designated industrial areas 
or otherwise in areas covered by a specific land-use plan. In addition, 
the transportation of waste and use of waste in ‘thermal recycling’ 
is regulated.

Pursuant to the EEG 2014 the statutory price level has been reduced 
and the flexibility bonus for biogas plants has been modified. Plants 
with a nominal output of at least 100kW receive a bonus of €40 per 
kW of the installed nominal power for the supply of flexible installed 
output. Further flexibility premiums shall apply for existing plants. 

24 Biofuels and biomass

Describe, in general terms, any regulation of biofuel for 
transport uses and any regulation of biomass for generation 
of heat and power.

The German regulation for biofuel is essentially an implementation of 
the EU directives affecting the EU biofuel market, such as the Biofuels 
Directive (2003/30 – now replaced), the Renewable Energy Directive 
(2009/28) and the Fuel Quality Directive (2009/30).

EU regulation provides for a 10 per cent minimum target for 
renewable energy consumed in the transportation sector, and biofuels 
must meet certain criteria to count against the 10 per cent goal. In order 
to implement the European directives, new sections 37a to 37d of the 
BImSchG oblige the sellers of diesel and gasoline to reach a minimum 
overall quota of 6.25 per cent of biofuel in the energetic value of all fuels 
sold (where the minimum for diesel fuels is 4.4 per cent, and the mini-
mum for gasoline 1.2 per cent).

From 2015 onwards the system will be changed in accordance with 
the Renewable Energy Directive in a way that means fuel distributors 
will be obliged to a carry out a specific overall reduction of CO2 emis-
sions by way of blending conventional fuels with biofuels. The reduc-
tion must reach the following values pursuant to section 37a BImSchG:
• from 2015 onwards: 3 per cent;
• from 2017 onwards: 4 per cent; and
• from 2020 onwards: 6 per cent.

The quota requirement remains the central instrument for the promo-
tion of biofuels in Germany. In addition, a very limited number of tax 
reliefs apply, such as a full exemption from the energy tax for biometh-
ane and bioethanol in unblended use until 2015. A previous tax exemp-
tion for biodiesel was not prolonged.

Biofuel plants, like any major industrial installation in Germany, 
will need a full permit according to the BImSchG for their construc-
tion and operation (see question 20). Typically, they can only be built in 
designated industrial areas (including ports).

Biomass to power installations may qualify for the renewables 
incentive scheme (above, section 19) subject, however, to flexibility 
requirements in order to incentivise a stronger contribution to balanc-
ing the power networks. The support level shall from 2017 onwards be 
determined by public tender auctions. Biomass-to-power installations 
using biogas will receive the premium by way of difference payments 
for up to a maximum of 50 per cent of the annual hours.

Like any other technology, biomass or biofuel installations require 
a full environmental permit.

25 Carbon capture and storage

Describe, in general terms, any policy on and regulation of 
carbon capture and storage.

After several years of discussions, in August 2012 a new law entered 
into force in Germany according to which the construction and opera-
tion of pilot installations for the permanent (underground) storage of 
CO2 may be possible. Such pilot installations for carbon capturing may 
be installed for the purpose of ‘demonstrating’ that CCS would tech-
nically be feasible. However, at this stage it remains unclear whether 
any project of relevant size will be initiated in Germany. An applicant 
would need to obtain a permit in the form of planning approval (requir-
ing a comprehensive environmental assessment and a public review of 
the project), but the regions may separately decide that certain parts or 
even all of their territory must not be used for CCS.

Climate matters in transactions

26 Climate matters in M&A transactions 

What are the main climate matters and regulations to 
consider in M&A transactions and other transactions?

Any regulation described in this chapter may directly or indirectly 
affect the value of a target company or its operations to be assessed 
during an M&A transaction.

While relevant public permits pursuant to German law are typi-
cally related to a specific installation and will therefore automatically 
be transferred with the transfer of the land or the installation itself, the 
risk connected to previous non-compliance with the requirements of 
emission-related regulation would equally be passed over with such 
a transfer. Non-compliance with certain mandatory rules may lead to 
costly administrative fines, or even an administrative order stopping 
the operation of a relevant installation. Full records of the monitoring 
plan, the annual monitoring reports, past allowance surrender, and 
EUA trading activities should therefore be reviewed during due dili-
gence, inter alia. In many cases it will be advisable to agree on specific 
warranties or similar provisions to allocate the risk relating to previous 
periods to the seller.

No specific issues are arising immediately in respect of emissions 
trading; the price level for EUAs is low and the biggest part of the indus-
try (by volume) receives freely allocated certificates, based on the ‘car-
bon leakage’ rules applying to globalised industries. There remains, 
however, a general regulatory risk that the EU may, over time, seek 
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to improve (or ‘revitalise’) the EU ETS, including in a way that would 
imply higher costs for European plants.

A formal proceeding between the European Commission and 
Germany remains pending before the European General Court regard-
ing the Commission’s decision that exemptions from the renewable 
energy levy granted to industry were illicit. The total volume payable 
by German industry, however, amounts to only around €40 million.

In future, the EU Market Abuse Regulation 596/2014 will have to 
be taken into account where information in the context of a transac-
tion, if publicly known, could have an impact on the price of the EUAs 
(article 7).
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Japan
Kiyoshi Honda
Nagashima Ohno & Tsunematsu

Main climate regulations, policies and authorities

1 International agreements

Do any international agreements or regulations on climate 
matters apply in your country? 

Japan is a party to the United Nations Framework Convention on 
Climate Change (UNFCCC), and a signatory to the Kyoto Protocol. 
Under article 98 of the Constitution of Japan, all treaties concluded by 
Japan (including those aforementioned) are to be faithfully observed. 
Thus, Japan is obliged to carry out its obligations under such interna-
tional agreements through the enactment of regulatory policies and 
otherwise. In this regard, Japan has enacted various national, prefec-
tural and local laws, regulations and policies, some of which are identi-
fied in question 17.

2 International regulations and national regulatory policies

How are the regulatory policies of your country affected by 
international regulations on climate matters?

In general, the regulatory policies of Japan are consistent with prevail-
ing international regulations on climate matters. To the extent Japan 
is a party to international agreements on climate-related matters, it is 
obligated to enact regulatory policies or take other steps to carry out its 
obligations under such international agreements.

3 Main national regulatory policies

Outline recent government policy on climate matters. 

In general, the Japanese government’s current policy on climate-
related matters is to take a soft approach rather than a hard approach, 
as shall be explained below.

4 Main national legislation

Identify the main national laws and regulations on climate 
matters. 

Japan’s regulatory policies in regard to climate change are primarily 
set out in the Act on Promotion of Global Warming Countermeasures. 
This Act sets forth, in general terms, the responsibilities of the national 
government, local governments, businesses and the general public 
for, among other things, the control and reduction of greenhouse gas 
emissions, and recognises the government’s obligation to establish a 
plan for attaining the targets prescribed in the Kyoto Protocol. The Act 
also provides a registration system for trading units under the Kyoto 
Protocol. Other relevant laws, regulations and standards include:
• the Act Concerning the Rational Use of Energy (the Energy 

Conservation Act), which sets forth Japan’s energy efficiency and 
conservation policy and regulations;

• the Basic Energy Plan;
• the Tax for Measures to Cope with Global Warming (the Carbon 

Tax); and
• the Act on Special Measures Concerning Procurement of 

Renewable Electric Energy by Operators of Electric Utilities (the 
FIT Act).

5 National regulatory authorities

Identify the national regulatory authorities responsible 
for climate regulation and its implementation and 
administration. Outline their areas of competence.

The Ministry of the Environment (MOE) is the national authority 
with primary responsibility for environmental conservation, pollu-
tion control and climate regulation. It is headed by the Minister of the 
Environment who is a member of the Cabinet of Japan and is appointed 
by the Prime Minister of Japan.

The Ministry of Economy, Trade and Industry (METI), the national 
authority responsible for Japan’s industrial, economic and trade poli-
cies, also maintains responsibilities in relation to Japan’s recycling pol-
icy, global warming countermeasures, development of eco-businesses, 
management of various chemical substances and the global environ-
ment. It is headed by the Minister of Economy, Trade and Industry, 
who is also a member of the Cabinet of Japan and is appointed by the 
Prime Minister of Japan.

General national climate matters

6 National emissions and limits

What are the main sources of emissions of greenhouse gases 
(GHG) (or other regulated emissions) in your country and the 
quantities of emissions from those sources? Describe any 
limitation or reduction obligations. Do they apply to private 
parties in your country?

The largest producers of GHG emissions are from the industry sector, 
commercial sector, residential sector and transport sector. There is no 
GHG limitation or mandatory reduction obligation designated by the 
national government. However, the Energy Conservation Act provides 
for the setting of certain energy efficiency benchmarks for operators 
engaged in certain industries, and these operators are required to cal-
culate their emissions and report such emission information, which 
thereafter is compiled by the competent ministers, reported to the 
Minister of METI, and thereafter publicly disclosed.

7 National GHG emission projects

Describe any major GHG emission reduction projects 
implemented or to be implemented in your country. 
Describe any similar projects in other countries involving the 
participation of government authorities or private parties 
from your country.

In 2013, Japan announced the launch of the Joint Crediting Mechanism 
(JCM), in collaboration with partner countries. According to the gov-
ernment’s website for the JCM, the function of the JCM is to ‘facili-
tate diffusion of leading low-carbon technologies, products, systems, 
services and infrastructure as well as implement mitigation actions, 
and contribute to sustainable development of developing countries’. 
To appropriately evaluate, quantitatively, the contributions made 
by Japan through the JCM to GHG emissions reduction (which are 
applied to achieve Japan’s emission reduction target), measurement, 
reporting and verification methodologies and accounting rules are 
developed under the guidance of Joint Committees (JCs), consisting 
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of representatives from both Japan and the host country, and applied. 
JCs also develop guidelines for implementation of the JCM, including 
project registration and approval process, accreditation of verifiers 
and funding.

The JCM is similar to the Clean Development Mechanism (CDM) 
under article 12 of the Kyoto Protocol, in that Japan invests in GHG 
emission reduction projects in developing countries and gains emis-
sion reduction credits (which are used to meet Japan’s emission reduc-
tion targets). However, unlike the CDM which is administered by the 
UNFCCC, the JCM is not overseen by an international organisation 
and the oversight provided by JCs is limited to the functions mentioned 
above. Also, the scope of the JCM can be said to be wider than the CDM.

In addition to the JCM, other steps taken to reduce GHG emis-
sions include:
• implementation of efforts to promote environmentally friendly 

buildings in accordance with the Act on Promotion of Energy 
Efficient Buildings, which was enacted on 8 July 2015;

• promotion of renewable energy through the feed-in tariff scheme 
under the FIT Act as discussed in questions 8 and 19;

• implementation of the carbon tax;
• promotion of ‘low carbon cities’; and
• implementation of national campaigns to address global warming 

including ‘Cool BIZ’, ‘Warm BIZ’, ‘Smart Move – Eco transporta-
tion’ and ‘Morning Challenge’.

Domestic climate sector

8 Domestic climate sector

Describe the main commercial aspects of the climate sector in 
your country, including any related government policies.

The generation of power through clean energy resources (solar, wind, 
hydro, geothermal and biomass) has been promoted by the Japanese 
government through the feed-in tariff programme under the FIT Act. 
This has created new industries in Japan and, in particular, the number 
of solar and wind power generation projects has increased substantially. 
Additionally, the government has promoted the use of environmen-
tally friendly cars (including electric, hybrid and other fuel-efficient 
vehicles) through tax breaks and subsidies, and as a result, car manu-
facturers have introduced a number of eco-friendly cars, which have 
increased in popularity and demand.

General GHG emissions regulation

9 Regulation of emissions

Do any obligations for GHG emission limitation, reduction 
or removal apply to your country and private parties in your 
country? If so, describe the main obligations.

Other than the implementing regulations for the Tokyo Scheme 
described in question 15, there is no regulation that imposes a manda-
tory GHG emissions reduction obligation. Thus, Japan basically imple-
ments a soft approach with regard to regulation of GHG emissions.

10 GHG emission permits or approvals

Are there any requirements for obtaining GHG emission 
permits or approvals? If so, describe the main requirements.

There is no such requirement in Japan.

11 Oversight of GHG emissions

How are GHG emissions monitored, reported and verified?

Under the Energy Conservation Act and the Act on Promotion of 
Global Warming Countermeasures, reports on GHG emissions must 
be submitted by companies, etc, in Japan whose energy use in the pre-
ceding year exceeded a certain level.

GHG emission allowances (or similar emission instruments)

12 Regime

Is there a GHG emission allowance regime (or similar regime) 
in your country? How does it operate? 

The only GHG emissions regulation and allowance regimes in Japan 
are the Tokyo Scheme implemented by the Tokyo Metropolitan 
Government and the Saitama Scheme, a regional emissions trading 
scheme introduced by Saitama Prefecture, both which are described 
in question 15.

13 Registration

Are there any GHG emission allowance registries in your 
country? How are they administered? 

Other than the registries under the Tokyo Scheme and the Saitama 
Scheme, there are no such official registries in Japan. Such registries 
are administered by the Tokyo Metropolitan Government and the 
Saitama Prefectural Government, respectively, in accordance with the 
relevant rules.

14 Obtaining, possessing and using GHG emission allowances

What are the requirements for obtaining GHG emission 
allowances? How are allowances held, cancelled, surrendered 
and transferred? Can rights in favour of third parties (eg, a 
pledge) be created on allowances?

Currently, other than the Tokyo Scheme and the Saitama Scheme, 
there is no official GHG emission allowance regime in Japan.

Trading of GHG emission allowances (or similar emission 
instruments)

15 Emission allowances trading

What GHG emission trading systems or schemes are applied 
in your country? 

The Tokyo Metropolitan Government currently implements an emis-
sion trading scheme known as the Tokyo Emissions Trading Scheme 
(the Tokyo Scheme), which imposes a legal obligation on relevant par-
ties to reduce their GHG emissions. Under the Tokyo Scheme, the own-
ers, etc, of buildings and factories with a certain level of GHG emissions 
in the Tokyo metropolitan area are required to reduce such GHG emis-
sions to certain specified levels (6 per cent or 8 per cent below base-
line levels in the first phase (FY2010–FY2014), and 15 per cent or 17 
per cent below baseline levels in the second phase (FY2015–FY2019)), 
and submit reports on their emissions of certain GHG substances to 
the Governor of Tokyo. Those who will likely fail to meet their GHG 
emissions reduction targets by a certain deadline can purchase credits 
from third parties through the emissions trading scheme so that they 
will meet their targets. Those who eventually fail to meet their targets 
will be ordered to reduce their emissions by 1.3 times the reduction 
shortage, and violators will be required to pay a fine, which is currently 
¥500,000, and to reimburse the Tokyo Metropolitan Government for 
its costs in acquiring the necessary credits to offset the GHG emissions. 
The amount of the aforementioned fine is relatively small, but the 
amount of such reimbursement obligation may be substantial depend-
ing on the market price of credits.

Additionally, as a measure arising from its Global Warming 
Strategy Promotion Ordinance, the prefecture of Saitama implemented 
an emissions trading scheme (the Saitama Scheme). The Saitama 
Scheme requires covered facilities in the commercial and industrial 
sectors to reduce their GHG emissions to certain specified levels and 
submit reports on their emissions of certain GHG substances. Trading 
of emissions credits is allowed and the Saitama Scheme is linked with 
the Tokyo Scheme. However, the Saitama Scheme does not impose 
mandatory emission reduction obligations on the target GHG emitters, 
unlike the Tokyo Scheme.

© Law Business Research 2016



Nagashima Ohno & Tsunematsu JAPAN

www.gettingthedealthrough.com 173

C
LIM

ATE R
EG

U
LATIO

N

16 Trading agreements

Are any standard agreements on GHG emissions trading 
used in your country? If so, describe their main features and 
provisions.

There are no such standard agreements in Japan.

Sectoral regulation

17 Energy sector

Give details of (non-renewable) energy production and 
consumption in your country. Describe any regulations on 
GHG emissions. Describe any obligations on the state and 
private persons for minimising energy consumption and 
improving energy efficiency. Describe the main features of 
any scheme for registration of energy savings and for trade of 
related accounting units or credits. 

Energy production and consumption in Japan
Due to its limited natural energy resources, Japan’s current energy self-
sufficiency rate is approximately 8.5 per cent. Japan largely depends on 
imported energy resources (such as crude oil, gas and coal). According 
to the materials published by METI, energy sources and consumption 
percentages are as follows.

Energy sources (as of 2014)
• Oil: approximately 45 per cent.
• Coal: approximately 24 per cent.
• Gas: approximately 24 per cent.
• Renewables: 7 per cent.
• Nuclear: less than 1 per cent.

Energy consumption (as of 2014)
• Fuel (oil and gas, etc): 37.2 per cent.
• Electricity: 52.6 per cent.
• Steam and heating: 10.2 per cent.

Main regulations on GHG emissions
In 1998, Japan enacted the Act on Promotion of Global Warming 
Countermeasures. As mentioned in question 4, this law sets forth, in 
general terms, the responsibilities of the national government, local 
governments, businesses and the general public for, among other 
things, the control and reduction of GHG emissions, and recognises 
the government’s obligation to establish a plan for attaining the targets 
prescribed in the Kyoto Protocol. It also provides a registration system 
for trading units under the Kyoto Protocol.

Under the Energy Conservation Act, business operators responsi-
ble for energy consumption above a certain level through their opera-
tion of a factory, office building or other places of business; provision 
of transportation or logistics services; construction of certain sized 
buildings; or manufacture of high energy consumption equipment are 
required to report their energy production and consumption levels. 
This Act also sets out regulations addressing the control and manage-
ment of their energy consumption.

Schemes for registration/credits regarding energy savings
Japan has attempted to establish an integrated domestic GHG emis-
sions market through the implementation of the following: 
• a Japanese Voluntary Emissions Trading System (an experimental 

CO2 emissions reduction, voluntary cap and trade system, which 
was intended to establish a foundation for a national GHG emis-
sions trading system);

• the Tokyo Scheme mentioned in question 15;
• the Saitama Scheme mentioned in question 15; and
• the J-Credit Scheme (certification by the Japanese government of 

the amount of GHG emissions ‘credits’ (ie, reduction or removal 
of GHG emissions through the implementation of improved forest 
management or introduction of energy-efficient mechanisms)).

18 Other sectors 

Describe, in general terms, any regulation on GHG emissions 
in connection with other sectors.

With regard to agriculture and forestry, there are no regulations on 
GHG emissions; however, Japan has adopted a forest carbon seques-
tration target. Also, the Ministry of Agriculture, Forestry and Fisheries 
has set a GHG emissions reduction target for the agriculture segment.

Renewable energy and carbon capture

19 Renewable energy consumption, policy and general 
regulation

Give details of the production and consumption of renewable 
energy in your country. What is the policy on renewable 
energy? Describe any obligations on the state and private 
parties for renewable energy production or use. Describe the 
main provisions of any scheme for registration of renewable 
energy production and use and for trade of related accounting 
units or credits. 

In 2012, Japan introduced its feed-in-tariff (FIT) system by enactment 
and enforcement of the FIT Act. To take advantage of the FIT system, 
a renewable energy supplier must apply to METI to receive a certifi-
cation called ‘facility certification’ for its renewable energy (ie, solar, 
wind, hydro, geothermal or biomass) facility. Once a power supplier 
obtains this certification (ie, becomes a ‘specified supplier’), electric-
ity generated from such certified facility must be purchased by power 
utilities at a fixed price for a fixed period of time. METI is responsi-
ble for determining the purchase price and purchase period for each 
category of renewable energy source by the beginning of each fiscal 
year (ie, by 1 April). A power utility must enter into a power purchase 
agreement with a specified supplier upon request, purchase all renew-
able electricity generated by such specified supplier at the applicable 
purchase price for the duration of the applicable purchase period, and 
grant such specified supplier access to its power grid, subject to certain 
statutory exemptions.

Further, significant amendments to the FIT Act were enacted on 
25 May 2016, and will become effective on 1 April 2017. Such amend-
ments include, among others, amendments to matters concerning the 
certification granted by METI. For example, the subject matter of the 
certification is changed from ‘facility’ to ‘business plan for electricity 
generation from a renewable energy source’, and the requirements for 
certification are stricter. Also, the term used to refer to the certified 
operator of the renewable energy facility is changed from ‘specified 
supplier’ to ‘certified business operator’.

Permits, approvals and notifications required for the development 
and implementation of renewable energy power generation projects 
are generally the same notwithstanding the type of renewable energy 
source, and will be determined based on the location of the project 
site and the size and structure of the power facility for such project. 
One major regulation that is not applicable to solar power projects 

Update and trends

A significant development related to climate regulation is the 
Japanese government’s increased efforts to control the recent 
increase in GHG emissions resulting from Japan’s increased 
dependence on fossil fuel generated power. Following the 
Fukushima Daiichi nuclear disaster in March 2011 and subsequent 
shutdown of Japan’s nuclear reactors, nuclear energy consump-
tion in Japan fell to less than 1 per cent as Japan instead turned to 
increased power production through fossil fuel sources such as 
imported oil, natural gas and coal, as well as renewable energy 
sources. As a consequence, GHG emissions substantially increased. 
In an effort to reduce GHG emissions, the Japanese government 
has set a long-term target for Japan’s energy production composi-
tion (under which the target percentages of renewables and nuclear 
energy are 22–24 per cent and 20–22 per cent, respectively: the 
‘Energy Mix’). It has identified the reduction of GHG emissions as 
one of three basic policies (in addition to greater self-sufficiency in 
energy production and reduction of electricity costs), and it aims to 
reduce energy consumption by 17 per cent by 2030.
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but is generally applicable to wind power generation projects is the 
Environmental Impact Assessment Act.

Attention must also be paid to ordinances enacted by prefectures 
(such as prefectural environmental impact assessment ordinances), 
which may apply to the relevant renewable energy power genera-
tion project.

20 Wind energy

Describe, in general terms, any regulation of wind energy.

See question 19. Certain wind energy projects can receive subsidies 
from public-private organisations.

21 Solar energy

Describe, in general terms, any regulation of solar energy.

See question 19. Certain solar energy projects can receive subsidies 
from public-private organisations.

22 Hydropower, geothermal, wave and tidal energy

Describe, in general terms, any regulation of hydropower, 
geothermal, wave or tidal energy.

See question 19. Please note that wave and tidal energy power projects 
are not covered by the FIT Act.

23 Waste-to-energy

Describe, in general terms, any regulation of production of 
energy based on waste.

The MOE provides subsidies for certain projects where energy produc-
tion is based on waste.

24 Biofuels and biomass

Describe, in general terms, any regulation of biofuel for 
transport uses and any regulation of biomass for generation 
of heat and power.

See question 19.

25 Carbon capture and storage

Describe, in general terms, any policy on and regulation of 
carbon capture and storage.

Currently there is no specific regulation requiring newly constructed 
fossil fuel power plants to implement carbon capture and storage 
technology. The first large-scale domestic carbon capture and storage 
demonstration project was undertaken by the Japanese government in 
Tomakomai, Hokkaido, Japan, where CO2 generated at an oil refinery 
will be stored in two saline aquifers under the seabed.

Climate matters in transactions

26 Climate matters in M&A transactions 

What are the main climate matters and regulations to 
consider in M&A transactions and other transactions?

As no national laws or regulations requiring mandatory reduction 
of GHG emissions exist, there is no particular climate-related issue 
or concern to be considered in connection with M&A transactions in 
Japan. However, if the target company owns a building or a factory in 
Tokyo that is subject to the Tokyo Scheme, it would be prudent for the 
purchaser to investigate whether the seller has duly complied with the 
Tokyo Scheme regulations.

Kiyoshi Honda kiyoshi_honda@noandt.com

JP Tower, 2-7-2 Marunouchi
Chiyoda-ku
Tokyo 100-7036
Japan

Tel: +81 3 6889 7000
Fax: +81 3 6889 8000
www.noandt.com
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Mexico
Jose Luis Rendon
LexCorp Abogados

Main climate regulations, policies and authorities

1 International agreements

Do any international agreements or regulations on climate 
matters apply in your country? 

Mexico is a non-Annex I party of the United Nations Framework 
Convention on Climate Change (UNFCCC) and its Kyoto Protocol, 
which were ratified by the country and their promulgation decrees 
were published in the Federal Official Gazette (DOF) on 7 May 1993 
and 24 November 2000 respectively. On 12 December 2015, Mexico 
participated in the 21st Conference of the Parties of the UNFCCC and 
11th Session of the Meeting of the Parties to the Kyoto Protocol held in 
Paris, France, and adopted the Paris Agreement under UNFCCC (Paris 
Agreement). Mexico signed the Paris Agreement on 22 April 2016 and 
its ratification and promulgation decree is pending. 

Any international agreement whose dispositions are in accordance 
with the Mexican Constitution is considered as supreme law. To con-
sider treaties as part of Mexican legislation, they should be signed by 
the president, ratified by the Senate and published in the DOF.

On 9 September 2007, the president of Mexico, as a member of the 
Asia-Pacific Economic Cooperation (APEC) Forum signed the Sydney 
APEC Leaders’ Declaration on Climate Change, Energy, Security and 
Clean Development.

2 International regulations and national regulatory policies

How are the regulatory policies of your country affected by 
international regulations on climate matters?

Under the Kyoto Protocol, Mexico is not obligated to reduce emissions 
of greenhouse gases (GHG); nevertheless, it already has voluntarily 
set its own domestic goals to reduce them. Mexico’s obligation under 
international agreements on climate change is to present national com-
munications to report GHG emissions inventories and action plans to 
mitigate the negative effects produced by climate change.

On 30 March 2015, Mexico became the fourth UNFCCC mem-
ber and the first developing country to submit its Intended Nationally 
Determined Contributions (INDC) or post-2020 climate action plan, 
looking forward to the creation of the Paris Agreement. Mexico’s INDC 
commitments include:
• Unconditional reduction: to reduce unconditionally 25 per cent of 

its GHG and short-lived climate pollutants (SLCP) emissions by 
2030. This commitment implies a reduction of 22 per cent of GHG 
and a reduction of 51 per cent of black carbon. This also implies a 
net emissions peak starting from 2026, decoupling GHG emissions 
from economic growth: emissions intensity per unit of gross domes-
tic product will reduce by around 40 per cent from 2013 to 2030.

• Conditional reduction: the 25 per cent reduction commitment 
expressed above could increase to 40 per cent in a conditional 
manner, subject to a global agreement addressing important topics 
including international carbon price, carbon border adjustments, 
technical cooperation, access to low-cost financial resources and 
technology transfer, all at a scale commensurate with the challenge 
of global climate change. Within the same conditions, GHG reduc-
tions could increase to 36 per cent, and black carbon reductions to 
70 per cent in 2030.

3 Main national regulatory policies

Outline recent government policy on climate matters. 

The National Strategy on Climate Change, Vision 10-20-40 (ENCC), 
published in the DOF on 3 June 2013, outlines the actions Mexico will 
take to combat climate change in the next 40 years. The ENCC estab-
lishes the foundations for the construction of the national policy on 
climate change mitigation and adaptation. One of those foundations is 
the conservation and sustainable use of ecosystems to keep the envi-
ronmental services they provide, to accelerate energy transition to clean 
energy sources and reduce energy intensity through efficiency schemes 
and responsible consumption. Another one is the transition to models 
of sustainable cities and mobility systems, integrated waste manage-
ment and low carbon footprint buildings. The ENCC also emphasises 
cultivating better agricultural and forestry practices to promote and 
preserve natural carbon sinks; reduce emissions of short-lived climate 
pollutants; and promote co-benefits of health and wellness.

In addition to the ENCC, Mexico’s Special Program on Climate 
Change 2014–2018 (PECC) was published in the DOF on 28 April 2014. 
Its main objectives are:
• to reduce the vulnerability of the population and productive sec-

tors to increase their resilience as well as the resistance of strate-
gic infrastructure;

• to conserve, restore and manage ecosystems sustainably guaran-
teeing their environmental services to mitigate and adapt to cli-
mate change;

• to reduce GHG emissions to move to a competitive economy and 
low carbon development;

• to reduce emissions of short-lived climate pollutants, promoting 
co-benefits health and welfare; and

• to consolidate the national climate change policy through effec-
tive instruments and in coordination with states, municipalities, 
Congress and society.

Each state (31), the Federal District (Mexico City) and the 2,439 munici-
palities may enact their programmes of action on climate change, which 
are instruments of information and support for the design of public poli-
cies and actions on climate change.

Since 1 January 2014 the following environmental taxes have been 
in force in Mexico.

Fossil fuels tax (carbon tax)
A tax is available for sale and import of fossil fuels according to their 
carbon content. The tax is applicable to manufacturers, importers and 
producers of fossil fuels, not final consumers. This tax may be paid with 
carbon credits. The following fees are established:

Kind of fuel Fee Unit of measure
Propane 6.15 cents Per litre
Butane 7.97 cents Per litre
Gasoline and aviation gasoline 10.81 cents Per litre

Jet fuel and other kerosene 12.91 cents Per litre
Diesel 13.11 cents Per litre

Fuel oil 14 cents Per litre
Coke oil 16.24 pesos Per tonne
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Coke coal 38.09 pesos Per tonne

Mineral coal 28.68 pesos Per tonne

Other fossil fuels 41.45 pesos 
Per tonne of carbon 
contained by the fuel

Pursuant to the Income Tax Law it is possible to deduct 100 per cent 
of the expenditures on investments in machinery and equipment for 
power generation from renewable sources or systems of cogeneration 
of efficient electricity, such as: solar energy in all its forms; wind power; 
hydropower, both kinetic and potential of any natural or artificial water 
body; oceanic energy in its various forms; geothermal energy; biomass 
or waste energy; or any other that because of its nature or by a suitable 
use is considered inexhaustible.

Once Mexico ratifies the Paris Agreement, the main national legis-
lation on climate change will need to be revised (see question 4).

4 Main national legislation

Identify the main national laws and regulations on climate 
matters. 

At federal level, laws include:
• the General Law of Climate Change (LGCC); 
• the Regulations to the LGCC in matters of the National Registry of 

Emissions (R-LGCC-RENE);
• the Agreement establishing the methodology for direct meas-

urement of carbon dioxide emissions, published in the DOF on 8 
September 2015;

• the Agreement establishing the technical peculiarities and formu-
las for the application of methodologies to calculate the emission of 
GHG or greenhouse compounds (GHC), published in the DOF on 3 
September 2015;

• the Agreement establishing the GHG and GHC groups for the 
effects of reporting emissions and their potential heating, pub-
lished in the DOF on 14 August 2015; and

• the Agreement establishing the procedure for the issuance of 
approval letters for projects of GHG emissions capture or reduc-
tion, published in the DOF on 27 October 2005.

Each state (31), the Federal District (Mexico City) and the 2,439 munici-
palities may enact their own laws and regulations on climate matters.

5 National regulatory authorities

Identify the national regulatory authorities responsible 
for climate regulation and its implementation and 
administration. Outline their areas of competence.

The Ministry of Environment and Natural Resources (SEMARNAT) 
conducts the national policy on climate change.

The National Institute of Ecology and Climate Change is a govern-
ment body subordinated to SEMARNAT, whose main functions are: 
scientific and technologic research on climate change; the assessment 
of compliance with the country’s adaptation and mitigation objectives; 
and issuing recommendations over national climate change policies 
and adaptation or mitigation actions.

The Inter-ministerial Commission on Climate Change (CICC) is 
the designated national authority for Clean Development Mechanism 
(CDM) projects. The CICC also coordinates the actions between 
members of the federal government on climate change, approves the 
national strategy on climate change and participates in the imple-
mentation of the special climate change programmes. It is integrated 
by the following ministries: Interior, Foreign Affairs, Navy, Treasury, 
Social Development, Environment and Natural Resources, Energy, 
Economy, Agriculture, Communications and Transportation, Public 
Education, Health, Tourism and the Ministry of Agrarian, Territorial 
and Urban Development.

Each state (31), the Federal District (Mexico City) and the 2,439 
municipalities are members of the national system of climate change 
and are responsible for creating, leading and evaluating their own 
policies on climate change for their respective territories, but always in 
agreement with the national policy in the matter.

General national climate matters

6 National emissions and limits

What are the main sources of emissions of greenhouse gases 
(GHG) (or other regulated emissions) in your country and the 
quantities of emissions from those sources? Describe any 
limitation or reduction obligations. Do they apply to private 
parties in your country?

In the Fifth National Communication to the UNFCCC (6 December 
2012), Mexico reported the results from its national inventory of GHG 
emissions 1990–2010. Its 2010 GHG emissions totalled 748 million 
tonnes of carbon dioxide equivalent (MTCO2e), indicating an increase 
of 33.4 per cent over 1990 (base year), with an average growth rate of 
1.5 per cent per year. The country’s estimated emissions of the six GHG 
listed in Annex A of the Kyoto Protocol are:

Category MTCO2e Percentage
Energy 503.8 67.3%
Agriculture 92.2 12.3%
Industrial processes 61.2 8.2%
Zoning and its changes 46.8 6.3%
Wastes 44 5.9%
Total 748 100%

Pursuant to the LGCC, ENCC, PECC and INDC, Mexico has set the fol-
lowing reduction goals:
• by 2020, a reduction of GHG emissions equivalent to 30 per cent 

with respect to the baseline (1990);
• by 2024, a 35 per cent of electricity generation from clean energy 

sources; and
• by 2050, a reduction of GHG emissions equivalent to 50 per cent 

with respect to 2000 emissions.

At this point in time, only private parties identified as establish-
ments subject to report are required to report their GHG emissions to 
SEMARNAT whenever they equal or exceed the threshold of 25,000 
TCO2e emissions. Private parties have no limitation or reduction obli-
gations yet. 

7 National GHG emission projects

Describe any major GHG emission reduction projects 
implemented or to be implemented in your country. 
Describe any similar projects in other countries involving the 
participation of government authorities or private parties 
from your country.

Since June 2011, the National Forestry Commission has implemented 
the projects Reducing Emissions from Deforestation and Forest 
Degradation (REDD+) and South-South Cooperation, with funding 
from the Norwegian government and with administrative and techni-
cal advice from the United Nations Development Programme and the 
United Nations Food and Agriculture Organization.

The project objectives are:
• MRV system goals:

• to accelerate and reinforce a fully operative Mexican MRV sys-
tem that directs the country towards a leading and competitive 
position to access credits for performance-based forest mitiga-
tion actions;

• to improve country capabilities to have a better control over its 
forest resources beyond carbon; and

• to stimulate multiscale MRV measurement and monitoring 
research to support national REDD+ reporting, and to facilitate 
in-country subnational REDD+ endorsement.

• South-South cooperation goals:
• to position Mexico as a centre of excellence for regional coop-

eration and capability development by four different means: 
through the documentation of its experiences; through the 
dissemination of lessons learned; through the development of 
in-country capability courses oriented to train other countries; 
and through the offering of out-country technical assistance.

• Experiences and case studies in defining local incentives:
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• to investigate Mexican mechanisms, policies, and programmes 
that have slowed the deforestation rate and increased forest 
carbon stocks; and

• to provide decision-makers with options for REDD+ financial 
management deriving from: the analysis of incentive pro-
grammes and policies currently used in the forest sector both 
nationally and internationally; and from the financial require-
ments and opportunities coming from the international cli-
mate sphere.

The MRV system developed by the project will allow the estimation of 
GHG emissions from deforestation and forest degradation in a trans-
parent manner, by using satellite technology and field data.

The National Strategy for Reducing Emissions from Deforestation 
and Forest Degradation, as well as encouraging sustainable manage-
ment of forests and enhancement and conservation of forest carbon 
stocks (ENAREDD+), seeks to contribute to the mitigation of GHG 
emissions and move to a zero per cent loss of carbon in the original for-
est ecosystems, raising policies, measures and actions that should be 
incorporated into planning instruments for sustainable development.

ENAREDD+ also meets the international initiative set the 
negotiating table at COP 13 in Bali in 2007 that seeks to consoli-
date and strengthen efforts to conserve and manage forest ecosys-
tems sustainably.

The national appropriate mitigation actions (NAMAs) originated 
from the Bali Action Plan adopted at COP 13. As part of the agreement 
reached at COP 18, developing countries will focus their NAMAs on the 
reduction of GHG emissions compared to 2020 trend projections, in the 
context of sustainability, technology transfer, financing and building 
local capacity.

Mexico is currently working on the implementation of NAMAs in 
various sectors, as set out below:

Sector Phase
Mitigation potential 
(MTCO2e) Leader

Mass transit Design

22.3 by 2030

117 by 2035 with 
routes’ improvements 

SEMARNAT, 
National Bank 
of Public Works 
and Services 
(BANOBRAS)

Cargo 
transportation Design 66.5 by 2035 SEMARNAT

Refrigeration Design 2 by 2035

National Association 
of Home Appliances 
Manufacturers

Cement 
industry Design

64 by 2020

102 by 2030
National Chamber 
of Cement Industry

Natural gas 
(control of leak 
emissions in 
transportation) Implementation 2.8 annually

Mexican Oil 
Company (PEMEX)

Domestic climate sector

8 Domestic climate sector

Describe the main commercial aspects of the climate sector in 
your country, including any related government policies.

The LGCC and R-LGCC-RENE create an incipient legal platform for 
transaction of emissions which basically consists in the registration 
of the projects that allow certified CO2 reductions and the quanti-
ties obtained.

More than 230 CDM projects have been implemented in Mexico, 
with financing from parties of the Kyoto Protocol’s Annex I, which 
receive carbon credits for such projects, with liberty to negotiate the 
economic perceptions when selling those credits.

The LGCC created the National Fund for Climate Change, which 
allows funding studies and projects aimed at mitigating climate change 
and adapting to its effects. According to the LGCC, the fund may pur-
chase and sell certified emission reductions recorded in the National 
Registry of Emissions (RENE) to increase its resources.

General GHG emissions regulation

9 Regulation of emissions

Do any obligations for GHG emission limitation, reduction 
or removal apply to your country and private parties in your 
country? If so, describe the main obligations.

As described in questions 2 and 6, Mexico is a non-Annex I party of the 
Kyoto Protocol, therefore, it has no obligation to reduce its GHG emis-
sions. Nevertheless, Mexico has established the following compromises 
with the international community:
• pursuant to its INDC delivered on 30 March 2015, Mexico’s com-

mitment is to reduce unconditionally 25 per cent of its GHG and 
SLCP emissions for 2030; and

• pursuant to the LGCC, ENCC and PECC, Mexico has set the fol-
lowing reduction goals:
• by 2020: reduction of GHG emissions equivalent to 30 per cent 

with respect to the baseline (1990); and
• by 2050: reduction of GHG emissions equivalent to 50 per cent 

with respect to 2000 emissions.

10 GHG emission permits or approvals

Are there any requirements for obtaining GHG emission 
permits or approvals? If so, describe the main requirements.

Not applicable.

11 Oversight of GHG emissions

How are GHG emissions monitored, reported and verified?

Pursuant to the LGCC and the R-LGCC-RENE, the establishments in 
the following sectors and subsectors are obligated to report their GHG 
emissions whenever they equal or exceed the annual emissions thresh-
old of 25,000 tonnes of CO2:
• Energy: generation, transmission and distribution of electric 

power; and exploitation, production, transportation and distribu-
tion of hydrocarbons.

• Transportation: by air, sea, land and rail.
• Industrial: chemical, iron and steel, metallurgical, mining, metal-

working, automotive, pulp and paper, printing, petrochemicals, 
cement and lime, glass, electronics, electrical, food and beverages, 
wood and textiles.

• Agricultural: agriculture and livestock.
• Wastes: wastewater, urban solid wastes and special handling wastes.
• Commerce and services: construction, commerce, educational 

services, recreational activities and entertaining, tourism, medical 
services, government and financial services.

The report of GHG emissions from 1 January to 31 December of the last 
year needs to be filed before SEMARNAT from 1 March to 30 June of the 
current year throughout the Annual Operation Certificate (COA), which 
is filled by accessing SEMARNAT’s designated internet page.

The reportable GHG emissions are: carbon dioxide, methane, 
nitrous oxide, black carbon or soot, chlorofluorocarbons, hydro-
chlorofluorocarbons, hydrofluorocarbons, perfluorocarbons, sulphur 
hexafluoride, nitrogen trifluoride, halogenated ethers, halocarbons, 
mixtures of any of the aforementioned, as well as any GHG and GHC 
established by SEMARNAT in an official agreement published in 
the DOF.

For the methodologies and procedures of measurement, the obli-
gated subjects must attend the dispositions of:
• the R-LGCC-RENE;
• the Agreement establishing the methodology for direct meas-

urement of carbon dioxide emissions, published in the DOF on 8 
September 2015;

• the Agreement establishing the technical peculiarities and formu-
las for the application of methodologies to calculate the emission of 
GHG or greenhouse compounds (GHC), published in the DOF on 3 
September 2015; and

• the Agreement establishing the GHG and GHC groups for the 
effects of reporting emissions and their potential heating, pub-
lished in the DOF on 14 August 2015.
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The verification of emissions and certification of their reduction will 
be carried out by an organism to be approved by SEMARNAT for 
such effects. 

GHG emission allowances (or similar emission instruments)

12 Regime

Is there a GHG emission allowance regime (or similar regime) 
in your country? How does it operate? 

No. However, the establishments in certain sectors and subsectors are 
obligated to report their GHG emissions whenever they equal or exceed 
the annual emissions threshold of 25,000 tonnes of CO2. See ques-
tion 11.

13 Registration

Are there any GHG emission allowance registries in your 
country? How are they administered? 

Not applicable. See question 11.

14 Obtaining, possessing and using GHG emission allowances

What are the requirements for obtaining GHG emission 
allowances? How are allowances held, cancelled, surrendered 
and transferred? Can rights in favour of third parties (eg, a 
pledge) be created on allowances?

Not applicable. See question 11.

Trading of GHG emission allowances (or similar emission 
instruments)

15 Emission allowances trading

What GHG emission trading systems or schemes are applied 
in your country? 

As a non-Annex I party of the Kyoto Protocol, Mexico allows the devel-
opment of CDM projects within its national territory. The individuals 
or companies that have implemented projects or activities that result 
in the mitigation, reduction or absorption of GHG or GHC emissions, 
if they were carried out in the country, may request the registration of 
such information in the RENE. A prior validation issued by an approved 
entity is required, certifying the results of such projects. Mitigation pro-
jects are those that have the aim of emissions reductions or removals; 
those relating to sustainable management and conservation of ecosys-
tems to increase or conserve carbon sinks from the forestry sector, and 
any other activity that is intended for carbon sequestration.

16 Trading agreements

Are any standard agreements on GHG emissions trading 
used in your country? If so, describe their main features and 
provisions.

Not applicable. See questions 11 and 15.

Sectoral regulation

17 Energy sector

Give details of (non-renewable) energy production and 
consumption in your country. Describe any regulations on 
GHG emissions. Describe any obligations on the state and 
private persons for minimising energy consumption and 
improving energy efficiency. Describe the main features of 
any scheme for registration of energy savings and for trade of 
related accounting units or credits. 

Pursuant to the LGCC, ENCC, PECC and INDC, Mexico has set the fol-
lowing reduction goals and years:

• by 2020, a reduction of GHG emissions equivalent to 30 per cent 
with respect to the baseline (1990);

• by 2024, 35 per cent of electricity generation from clean energy 
sources; and

• by 2050, a reduction of GHG emissions equivalent to 50 per cent 
with respect to 2000 emissions.

There is no scheme for registration of energy savings and for trade of 
related accounting units or credits.

18 Other sectors 

Describe, in general terms, any regulation on GHG emissions 
in connection with other sectors.

On 21 August 2013, the Mexican Official Standard NOM-163-
SEMARNAT-ENER-SCFI-2013, Tailpipe emissions of carbon dioxide 
(CO2) and their equivalence in terms of fuel economy, applicable to new 
automobiles of up to 3,857 kilograms of gross vehicle weight (NOM-163), 
applicable to vehicle model years 2014 through 2016 entered into force.

Mexico accounts for 1.6 per cent of total global emissions. Auto-
transportation is one of the major emission sources in Mexico, with a 
contribution of 20.4 per cent of total emissions in the country. NOM-163 
sets the parameters and the methodology to calculate the average CO2 
emissions per kilometre and the equivalent in fuel efficiency of new 
vehicles that use gasoline or diesel sold in Mexico from 2014 to 2016 
models. NOM-163 included credits for early action, introduction of 
highly efficient technologies, efficient and low-climate-impact air-con-
ditioning systems, and advanced vehicle technologies. All credits can 
be banked and used towards compliance for model years 2014 through 
2016, including credits accumulated in 2012 and 2013. In addition, the 
standard estimates there will be flexibility in the country for companies 
with limited range of vehicle lines, so that they have sufficient time to 
adapt their vehicles for standards of environmental regulation time.

Renewable energy and carbon capture

19 Renewable energy consumption, policy and general 
regulation

Give details of the production and consumption of renewable 
energy in your country. What is the policy on renewable 
energy? Describe any obligations on the state and private 
parties for renewable energy production or use. Describe the 
main provisions of any scheme for registration of renewable 
energy production and use and for trade of related accounting 
units or credits. 

The Law for the Use of Renewable Energy and Energy Transition 
Funding was published in the DOF on 28 November 2000. This ordi-
nance regulates the use of renewable energy sources and clean technol-
ogy to generate electricity for purposes different from the public service 
of power provision. This objective may be fulfilled with the follow-
ing instruments: 
• the National Strategy for Energy Transition and Sustainable Use of 

Energy, which ensures energy efficiency and sustainability in order 
to promote the use and development of renewable energy sources 
and clean technology; and 

• the Special Program for the Use of Renewable Energy, which estab-
lishes public policies in the matter, determining the objectives for 
the use of renewable energy and the actions to achieve them. Its 

Update and trends

On 22 April 2016, Mexico signed the UNFCCC’s Paris Agreement. 
On 3 September 2016, the United States and China ratified the Paris 
Agreement; Mexico is expected to proceed with the ratification by 
the end of 2016. Any commitment in this regard will influence the 
national climate change policy as well as domestic regulations.
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main mission is to integrate renewable energy into the national 
energy matrix in order to achieve a true energy transition.

Wind power
This renewable energy is highly appreciated because of its low cost 
and neutral GHG emissions. However, some of the disadvantages of 
wind power are its intermittency, the distance between the wind areas 
and electricity networks, visual and noise pollution, as well as the 
impact it can have on the wildlife that inhabits the wind areas or that 
use this resource as a guide in their annual migrations. Various regions 
of the country are privileged for wind power generation, such as the 
Tehuantepec Isthmus (Oaxaca State) and La Rumorosa (Baja California 
State) as well as certain areas in Zacatecas, Hidalgo, Veracruz, Sinaloa 
and Yucatan. Recent estimations calculate that Mexico’s national 
power system may benefit from those places since they can provide an 
estimated 10,000MW.
Solar energy
As a result of its geographical location, Mexico is privileged in terms of 
solar energy capacity.

Photovoltaic solar energy is the conversion of sunlight into elec-
tricity through solar panels and cells. Solar thermal energy is the use 
of solar radiation for the capture and storage of heat based on collec-
tors of solar thermal energy. Mexico’s total capacity of photovoltaic 
installations is calculated at 18.5MW, which generates an average of 
8,794.4MWh per year.

Mini-hydro power
Mini-hydro power is produced in hydroelectric facilities with limited 
capacity, using the kinetic energy generated by water streams. The 
National Commission for the Efficient Use of Energy has estimated the 
Mexican hydroelectric potential to be approximately 53,000MW.

Geothermal energy
Geothermal energy is the energy coming from the Earth’s core as heat, 
which moves upward in the magma owing through cracks in rocks and 
reaching levels close to the surface, where the geological conditions 
are favorable for its accumulation. Mexico’s geothermal capacity is 
964.5MW owing to projects installed in the states of Baja California, 
Baja California Sur, Michoacan and Puebla. The Federal Electricity 
Commission estimates the Mexico’s geothermal potential is 1,395MW.

Biomass energy
Biomass energy is the energy obtained after processing waste from 
industrial products, animals or vegetables.

The energy contained in the wood, energy crops, charcoal, agricul-
tural waste, municipal waste and manure can be described as biomass 
energy. From the energy point of view, biomass can be used in two ways: 
by burning it to produce heat or converting it into solid, liquid or gas fuel 
for transportation or storage.

The Special Program for the Use of Renewable Energy calculates 
Mexico’s bioenergy potential at between 2.635 and 3.771PJ per year. The 

agro-industrial sugar cane sector has been estimated to have a potential 
of electricity generation from bagasse of over 3 million MWh per year.

The National Electric Power System is obligated to receive the elec-
tricity produced with renewable energies from self-supply and cogen-
eration projects.

20 Wind energy

Describe, in general terms, any regulation of wind energy.

Not applicable. See question 19.

21 Solar energy

Describe, in general terms, any regulation of solar energy.

Not applicable. See question 19.

22 Hydropower, geothermal, wave and tidal energy

Describe, in general terms, any regulation of hydropower, 
geothermal, wave or tidal energy.

Not applicable. See question 19. 

23 Waste-to-energy

Describe, in general terms, any regulation of production of 
energy based on waste.

The Law on the Promotion and Development of Bioenergy (LPDB) pro-
vides the regulations applicable to waste-to-energy projects. See ques-
tion 19.

24 Biofuels and biomass

Describe, in general terms, any regulation of biofuel for 
transport uses and any regulation of biomass for generation of 
heat and power.

The LPDB (1 February 2008) and its regulations (R-LPDB, 18 June 2009) 
contain the basic legal framework for biofuels in Mexico. Pursuant to 
the LPDB definitions, bioenergy means: ‘fuels obtained from biomass 
coming from organic material of agriculture, livestock, forest, aqua-
culture, fisheries waste, domestic, commercial, industrial activities, 
microorganisms and enzymes, and their derivatives, produced by sus-
tainable technological processes that meet the specifications and qual-
ity standards established by the competent authority’. The LPDB has 
the purpose of promoting and developing bioenergy so as to contribute 
to energy diversification and sustainable development as conditions for 
ensuring support to the Mexican countryside.

Regulatory authorities include the Ministry of Energy (SENER), the 
Ministry of Agriculture, Livestock, Rural Development, Fisheries and 
Food (SAGARPA) and SEMARNAT. To produce bioenergy or inputs 
for bioenergy, it is mandatory to obtain a permit from the competent 
authority in the field before commencing operations.

Jose Luis Rendon jlrendon@lexcorpabogados.mx

Paseo San Jeronimo 1665-2
Fraccionamiento San Jeronimo
Ciudad Juarez, Chihuahua 32500
Mexico

Tel: +52 656 257 8080
www.lexcorp.com.mx
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With regard to the permit for the production of bioenergy from 
corn, the competent authority is the SAGARPA, which grants said per-
mit only when there is excess inventory of corn domestic production to 
satisfy national consumption. SAGARPA has 15 working days to evalu-
ate and issue its decision. If it decides to issue a permit, this will be valid 
for one year, with the right to apply for a renewal. The importation of 
corn for bioenergy production requires written notice to SAGARPA.

To produce bioenergy inputs from agricultural crops (different from 
corn) a notice of sowing must be given to SAGARPA and state that only 
land with agricultural use will be cultivated and that no change from 
forest to agricultural land use will be made.

With regard to production, storage, transportation and distribu-
tion of biofuels by pipelines and the trading of bioenergy, SENER is the 
regulatory authority responsible for issuing and revoking the permits to 
carry out said activities. SENER issues its decision within 20 working 
days and if it decides to grant a permit, it will be valid for 30 years with 
the right to renew it.

25 Carbon capture and storage

Describe, in general terms, any policy on and regulation of 
carbon capture and storage.

There is no specific regulation in the Mexican legal framework.

Climate matters in transactions

26 Climate matters in M&A transactions 

What are the main climate matters and regulations to consider 
in M&A transactions and other transactions?

There is no specific regulation in the Mexican legal framework; how-
ever, it is recommended the review and analysis of any project or agree-
ment on which the acquired entity or property or right may be involved 
in order to verify compliance with the terms and conditions of such 
agreements and applicable legislation such as registration in the RENE.
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Main climate regulations, policies and authorities

1 International agreements

Do any international agreements or regulations on climate 
matters apply in your country? 

Portugal is a party to the United Nations Framework Convention on 
Climate Change (UNFCCC) and ratified the Kyoto Protocol on 25 
March 2002, having assumed the obligations undertaken thereunder.

As a European Union member state, EU climate change regulations 
apply in Portugal. For instance, Directive 2003/87/EC, as amended by 
Directive 2004/101/EC of 27 October, has been implemented through 
Decree Law 233/2004 of 14 December, on the establishment of a 
scheme for the trading of GHG allowances, and complementing regu-
lations. Decree Law 233/2004 of 14 December, which was the corner-
stone for GHG allowances in Portugal, has been subsequently revoked 
by Decree Law 38/2013 of 15 March. 

Portugal is also a party to the United Nations Framework 
Convention on Climate Change and to the Convention on Long-Range 
Crossborder Air Pollution.

2 International regulations and national regulatory policies

How are the regulatory policies of your country affected by 
international regulations on climate matters?

Article 8 of the Portuguese Constitution establishes the principle of 
direct applicability of EU law in national territory, meaning that EU 
directives and regulations may apply directly in Portugal and in fact will 
prevail in case of a positive conflict with national law. In light of this, 
Portuguese regulatory policies on climate change matters shall always 
be subjected to and comply with EU regulations.

As for other international regulations outside EU law, such as the 
UNFCCC, these are legally binding on the Portuguese state insofar as 
they are ratified by the Portuguese parliament. The ratification process 
crystallises international regulations as national law.

Although one cannot ascertain that through the ratification pro-
cess of international treaties or regulations its compliance by the 
Portuguese state is ensured, the influence that such regulations have 
on the lawmaking process is real.

3 Main national regulatory policies

Outline recent government policy on climate matters. 

In order to achieve the goals undertaken under international treaties 
such as the Kyoto Protocol, Portugal has implemented several multi-
annual programmes and plans. The key instruments for the implemen-
tation of climate policies are the National Climate Change Programme 
(PNAC), the National Programme for the Awarding of Emission 
Licences (PNALE), directed at a group of highly polluting facilities, the 
Portuguese Carbon Fund, aimed at developing the appropriate meas-
ures for granting and obtaining greenhouse gas emission credits, and 
the National Low Carbon Roadmap (RNBC).

In addition to the above, in April 2010 Portugal put in place the 
National Adaptation Climate Change Strategy (ENAAC). The objective 
of the ENAAC is to provide the country with an instrument promoting 
the identification and implementation of a set of sector action guidelines 
and measures likely to improve Portugal’s environmental performance.

4 Main national legislation

Identify the main national laws and regulations on climate 
matters. 

• Decree-Law 38/2013 of 15 March, on the granting of GHG emis-
sions permits and the management of the Portuguese Registry of 
Emission Permits, which is integrated in the Union Registry, and 
on the technical management of the Portuguese Carbon Fund (as 
amended by Decree-Law 42-A 2016 of 12 August);

• Decree-Law 38/2013 of 15 March, on the trade of licences for the 
emission of greenhouse gases (as amended by Decree-Law 42-A 
2016 of 12 August);

• Decree-Law 233/2004 of 14 December, on the establishment of 
a scheme for the trading of GHG allowances, and complement-
ing regulations;

• Decree-Law 38/2013 of 15 March, which updated and revoked 
Decree-Law 233/2004 of 14 December (as amended by Decree-
Law 42-A 2016 of 12 August);

• Decree-Law 71/2006 of 24 March, creating the Portuguese Carbon 
Fund (as amended by Law 83-C72003 of 31 December, Law 
64-A/2008 of 31 of December and Law 29-A/2011 of 1 March);

• Law 93/2001 of 20 August, setting out instruments to prevent cli-
mate change and its effects; and

• Decree-Law 20/1996, on the Protection System Fund to combat 
Climatic Changes (SIPAC), amended by Decree-Law 23/2000.

5 National regulatory authorities

Identify the national regulatory authorities responsible 
for climate regulation and its implementation and 
administration. Outline their areas of competence.

The Portuguese Environment Agency (APA IP) is a public institute with 
administrative autonomy from the central government responsible for 
the monitoring and development of climate policy at the national level.

The Portuguese Carbon Fund has been established within the 
Ministry of Environment and its main goal is to promote and work in 
favour of achieving the Kyoto Protocol targets, notably by obtaining 
GHG emissions credits through the Kyoto Protocol flexibility mecha-
nisms; sponsoring projects within Portugal aimed at the reduction of 
GHG emissions; and sponsoring projects aimed at improving the GHG 
emissions’ recording.

General national climate matters

6 National emissions and limits

What are the main sources of emissions of greenhouse gases 
(GHG) (or other regulated emissions) in your country and the 
quantities of emissions from those sources? Describe any 
limitation or reduction obligations. Do they apply to private 
parties in your country?

The main sources of GHG emissions are the energy sector and 
heavy industries sector, representing roughly 50 per cent of the over-
all GHG emissions in Portugal according to the Climate Change 
National Observatory. Within the heavy industries sector the following 
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businesses take the lead with regard to GHG emissions: mineral trans-
formation, cement, glass, paper and ceramics.

Under the Kyoto Protocol and various EU directives Portugal has 
undertaken to reduce GHG emissions by 20 per cent by 2020.

7 National GHG emission projects

Describe any major GHG emission reduction projects 
implemented or to be implemented in your country. 
Describe any similar projects in other countries involving the 
participation of government authorities or private parties 
from your country.

The major GHG emission reduction project is the National Strategy for 
Adaptation to Climate Change (PNAC), which is a governmental pro-
gramme with compliance with GHG emission reduction targets as one 
of its main objectives. The PNAC is the main strategic instrument for 
compliance with GHG limitation commitments in the context of the 
Kyoto Protocol and the European Union Burden Sharing Agreement. 
The proposed policies and measures are broken down into those 
included in the reference scenario, and additional measures, defined at 
a later stage for ensuring that GHG reduction targets are met. The last 
PNAC was introduced in 2006, reviewed in 2007, and set the policies 
and measures aiming at complying with Kyoto targets for 2008–2012. 
The PNAC for 2013–2020 (PNAC 2020) – not yet available for academic 
analysis – should consolidate the measures and instruments mentioned 
in PNAC 2006 and define new policies for non-ETS sectors.

In addition to the PNAC, the National Low Carbon Roadmap 2050 
(RNBC, in Portuguese), published in 2012, considers a number of ele-
ments to be taken into account in the planning of actions to tackle cli-
mate change. The underlying vision of the RNBC is aligned with the 
objective of the EU to reduce GHG emissions by 80 to 95 per cent in 
2050 compared to 1990 levels in order to achieve a transition to a com-
petitive, low carbon economy. Portugal has the goal of limiting the 
growth of GHG emissions to 1 per cent by 2020 compared to 2005, for 
sectors not covered by the EU ETS (including LULUCF and aviation 
emissions). The RNBC aims to support strategic planning and devel-
opment of national GHG emissions reduction pathways by 2050. The 
RNBC studies the technical and economic feasibility of trajectories to 
reduce emissions in the energy sector, industrial and waste processes, 
agriculture, forestry and land use.

Domestic climate sector

8 Domestic climate sector

Describe the main commercial aspects of the climate sector in 
your country, including any related government policies.

Over the past decade we have seen a growing political awareness on 
climate change matters and, in a way, several energy-related decisions 
and investment projects with an underlying environmental and climate 
concern. This is most evident in the field of renewable energy, which 
boomed between 2001 and 2014, strongly supported by attractive feed-
in tariffs.

Together with the boom in renewables, mostly wind, there has 
been a relevant decrease of the use of fossil fuels in the generation mix 
and an inherent reduction of GHG emissions. Furthermore, a technol-
ogy cluster on wind energy has been set up by Enercon in the north 
of Portugal.

General GHG emissions regulation

9 Regulation of emissions

Do any obligations for GHG emission limitation, reduction 
or removal apply to your country and private parties in your 
country? If so, describe the main obligations.

Under Directive 2006/32/EC of 30 April, EU member states have 
undertaken to reduce GHG emissions by 20 per cent until 2020, 
increase renewable energy resources in the generation mix also by 20 
per cent and to reach a 20 per cent goal on energy efficiency.

These targets have been adopted in Portugal under the National 
Action Plan for Energy Efficiency 2013–2016 (PNAEE 2016), enacted 
by Council of Minister Resolution 20/2013 of 10 April. The PNAEE 
2016 encompasses action plan programmes aimed at the transport 

sector, housing and services, industry, state and agriculture. These pro-
grammes set out specific energy efficiency targets that apply to each of 
the above sectors and are aimed at complying with Directive 2006/32/
EC goals.

10 GHG emission permits or approvals

Are there any requirements for obtaining GHG emission 
permits or approvals? If so, describe the main requirements.

Industrial facilities generating or intending to generate GHG emis-
sions are subject to specific licensing under Decree-Law 127/2013 of 30 
August. Under said Decree-Law entities operating or wanting to oper-
ate GHG emitting facilites are obligated, as a requirement to obtain and 
keep their permits, to adopt preventive measures deemed adequate to 
fight pollution, diminish the production of waste and, whenever pos-
sible, promote its valorisation, make efficient use of water and energy 
resources, and put in place sound emergency and safety procedures. 
GHG emitting facilites must be registerred with the APA IP.

11 Oversight of GHG emissions

How are GHG emissions monitored, reported and verified?

Pursuant to Decree-Law 151-B/2013 amended by Decree-Law 179/2015 
of 27 August and by Decree-Law 47/2014 of 24 March, polluting com-
panies must comply with GHG emissions thresholds established in the 
respective environmental licences. Each company must implement 
its own emissions’ control mechanisms, which are supervised by the 
administrative authorities. For this purpose and in line with the Kyoto 
Protocol undertakings, a national GHG emissions inventory named 
INERPA was set up in 2005, as well as a national inventory system, 
which is the operational element of the inventory itself, SNIERPA, 
where operators have a duty to report their emissions.

The INERPA and SNIERPA rules have been recently updated by 
Council of Ministers Resolution 20/2015 of 14 April, which granted 
added powers to APA IP, which has become the coordinator of SNIERPA 
and the entity in charge of preparing, drafting and submitting INERPA 
to European and international institutions.

GHG emission allowances (or similar emission instruments)

12 Regime

Is there a GHG emission allowance regime (or similar regime) 
in your country? How does it operate? 

The PNALE is the GHG emission allowances regime in place 
in Portugal.

The PNALE sets out the regime applicable to GHG emission allow-
ances for the facilities under the EU ETS to be granted in Portugal. 
From 2013 and until 2020, which is the relevant regulatory period at 
hand, emission allowances shall make a transition to an auction base, 
as set out in EU Commission Regulation 1031/2010 of 12 November 
as amended by Regulation 1210/2011 of 23 November, by Regulation 
784/2012 of 30 August, Regulation 1042/2012 of 7 November, 
Regulation 1143/2013 of 13 November and Regulation 174/2014 of 25 
February. Portugal has been accepted to the EU common auction plat-
form in November 2012.

Notwithstanding the new auction-based system, there will be a 
progressive phase out from the cost-free system to the auction system 
between 2013 and 2027 based on EU benchmarking. In fact, GHG emis-
sion auctions became the rule for the energy sector, but for the remain-
ing industrial sectors the cost-free system should only be totally set 
aside by 2027.

Portuguese operators eligible to participate in GHG emission auc-
tions are granted access to the Com Xerv EUA Primary Auction Service.

13 Registration

Are there any GHG emission allowance registries in your 
country? How are they administered? 

GHG emission allowances are registered with the Portuguese 
Registry of Emission Permits, which is integrated in the EU Registry 
of the Consolidated System of European Registries, managed by the 
European Commission.
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14 Obtaining, possessing and using GHG emission allowances

What are the requirements for obtaining GHG emission 
allowances? How are allowances held, cancelled, surrendered 
and transferred? Can rights in favour of third parties (eg, a 
pledge) be created on allowances?

As a prerequisite to obtaining GHG emission allowances, operators and 
the relevant facilities in question must have been previously awarded 
with industrial and environmental licences.

Licence holders are then either granted with the cost-free allow-
ances, per sector of activity, or are granted access to the EU auction 
scheme operating under EU Commission Regulation 1031/2010 of 
12 November, as amended by Regulation 1210/2011 of 23 November, 
by Regulation 784/2012 of 30 August, Regulation 1042/2012 of 7 
November, Regulation 1143/2013 of 13 November and Regulation 
174/2014 of 25 February.

So far there is no case law on rights in favour of third parties 
regarding emission allowances; neither is there specific legislation on 
the matter.

Trading of GHG emission allowances (or similar emission 
instruments)

15 Emission allowances trading

What GHG emission trading systems or schemes are applied 
in your country? 

Portugal is a party to the Kyoto Protocol. The obligations undertaken 
under the Kyoto Protocol and Directive 2003/87/EC of 13 October, 
as amended by Directive 2004/101/EC of 27 October, have been 
implemented through Decree-Law 233/2004 of 14 December, on the 
establishment of a scheme for the trading of GHG allowances, and 
complementing regulations. Decree-Law 233/2004 of 14 December 
has been subsequently revoked by Decree-Law 38/2013 of 15 March, 
amended by Decree-Law 42-A 2016 of 12 August. Significant efforts 
were made in Portugal to reduce GHG emission levels, which are 
currently below the Kyoto targets. Portugal has also transposed the 
European Directive on the Emissions Trading System (ETS).

Emission licences are awarded to operators within the Portuguese 
market by the Portuguese Environment Agency. Licences awarded by 
the Portuguese Environment Agency can be traded in the ETS.

16 Trading agreements

Are any standard agreements on GHG emissions trading 
used in your country? If so, describe their main features and 
provisions.

GHG emissions trading agreements generally follow either the 
International Swaps and Derivatives Association or the International 
Emissions Trading Association models without relevant amendments.

Sectoral regulation

17 Energy sector

Give details of (non-renewable) energy production and 
consumption in your country. Describe any regulations on 
GHG emissions. Describe any obligations on the state and 
private persons for minimising energy consumption and 
improving energy efficiency. Describe the main features of 
any scheme for registration of energy savings and for trade of 
related accounting units or credits. 

According to the Portuguese energy network operator, REN, electric-
ity consumption declined by 0.7 per cent in 2014, which is 6.5 per cent 
below the 2010 maximum. Gas consumption also declined in 2014, by 
5.4 per cent (-5.4 per cent in the conventional market and -5.5 per cent 
in the power generation market), and remained 22 per cent below its 
2010 maximum.

Thermal power generation accounted for 36 per cent of electricity 
consumption in 2014 (23 per cent for coal and 13 per cent for gas). In 
recent years non-renewable energy production has witnessed a signifi-
cant downturn. According to the National Statistics Institute’s figures, 
non-renewable energy sources represented merely 37.3 per cent of the 

primary energy generation mix, with 22.7 per cent of that 37.3 per cent 
being allocated to coal.

18 Other sectors 

Describe, in general terms, any regulation on GHG emissions 
in connection with other sectors.

The National Action Plan for Energy Efficiency 2013–2016 (PNAEE 
2016) comprises specific programmes on GHG emissions control 
on the agriculture and forestry sector, industries, mostly heavy, 
and transportation.

The action programmes aimed at tackling GHG emissions in the 
transport sector are the following:
• eco cars: comprising measures aimed at vehicles’ efficiency;
• urban mobility: several packages to be put in place so as to encour-

age people to use public transport instead of personal vehicles; and
• transports’ energy efficiency system: a system aimed at increasing 

the use of rail services and at the energy management of the public 
transports’ fleet.

On the industry side, the PNAEE 2016 foresees the introduction of an 
industry efficiency system across the board to improve efficiency in the 
industrial sector.

Finally, in the agriculture sector the PNAEE 2016 also provides 
for an energy efficiency programme aimed at reducing the sector’s 
energy consumption.

Renewable energy and carbon capture

19 Renewable energy consumption, policy and general 
regulation

Give details of the production and consumption of renewable 
energy in your country. What is the policy on renewable 
energy? Describe any obligations on the state and private 
parties for renewable energy production or use. Describe the 
main provisions of any scheme for registration of renewable 
energy production and use and for trade of related accounting 
units or credits. 

In 2014 power generation benefited from exceptional meteorological 
conditions and renewables accounted were the main source of primary 
energy in Portugal, accounting for 62.7 per cent of the generation mix, 
representing a 6 per cent increase from 2013.

Hydropower generation rose by 10 per cent to reach 31 per cent 
of power consumption, while wind power generation increased by  
0.5 per cent reaching 24 per cent of total power consumption; biomass 
and solar PV (+33 per cent in solar generation in 2014) accounted for 5.5 
per cent and 1.2 per cent, respectively, in 2014. The remaining 2 per cent 
came from imports.

The numbers on renewable energy reflect the policy of the past 
decade which was mostly directed towards the set-up of renewable 
energy facilities, mostly wind, by number, backed by a strong and sta-
ble feed-in regime.

Renewable energy sources benefit from an offtake right. Hence all 
energy produced by these facilities is output to the grid. This system 
is also behind the increasing relevance of energy in Portugal’s genera-
tion mix.

20 Wind energy

Describe, in general terms, any regulation of wind energy.

Wind energy has been on the rise in Portugal since mid-2000, with sev-
eral public tenders for the awarding of injection capacity taking place.

The Portuguese regulation on wind energy is contained in the fol-
lowing statutes:
• Ministerial Order 243/2013 of 2 August sets forth the injection 

capacity attribution rules and the licensing regime for electric 
facilities benefiting from a guaranteed remuneration regime;

• Decree-Law 215-B/2012 of 8 October sets forth the public service 
electric grid framework (as amended by Decree-Law 68-A/2015 of 
30 April);

• Decree-Law 51/2010 of 20 May sets out the rules on the over-
equipment of wind farms; and
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• Decree-Law 189/88 of 27 May, as amended by Decree-Law 168/99, 
of 19 May, Decree-Law 339-C/2001 of 29 December, Decree-Law 
33-A/2005 of 16 February and Decree-Law 225/2007 of 31 May, 
outlines the rules applicable to licensing and tariffs of renewable 
energy facilities.

Wind energy benefits from a feed-in tariff and an offtake guarantee, 
meaning that energy produced by wind farms up to a certain authorised 
capacity receives a subsidised tariff transferred to all end users and is 
mandatorily purchased by the last resort energy supplier. Feed-in tar-
iffs usually last for a period of 15 years, which can be extended for an 
additional five or seven years upon a yearly consideration to be paid to 
the electric system.

Wind farms must be awarded production and operation licences 
by the Directorate-General for Energy and Geology following either a 
public tender or legally established administrative procedures.

In addition, wind farms may also be subject to environmental 
licensing procedures.

21 Solar energy

Describe, in general terms, any regulation of solar energy.

Solar energy is a field of recent development in Portugal, notably fur-
ther to the 2010 public tender for the awarding of 150MVA of injection 
capacity in 44 different predetermined areas of Portugal.

The statutes referred to in question 20 also apply to solar projects, 
with the exception of Decree-Law 51/2010 of 20 May, which is tar-
geted at wind farms. In addition to these, Decree-Law 132-A/2010 of 21 
December, regulating the awarding of 150MVA of injection capacity in 
the public grid is also noteworthy.

Feed-in tariffs attributed to solar plants are the highest granted on 
renewables in Portugal.

For the remaining rules on solar energy see question 20, as 
the licensing and operation procedures are the same applicable to 
wind farms.

22 Hydropower, geothermal, wave and tidal energy

Describe, in general terms, any regulation of hydropower, 
geothermal, wave or tidal energy.

In addition to the statutes set out in question 20 that are not specific to 
wind farms, the following diplomas apply to hydropower, geothermal, 
wave and tidal energy:
• Decree-Law 110/2010 of 14 October sets out the hydraulicity 

accounting and indexes;
• Decree-Law 226-A/2007 of 31 May sets out the hydropower 

resources utilisation framework; and

• Decree-Law 23/2010 of 25 March sets out the remuneration regime 
applicable to cogeneration (as amended by Decree-Law 68-A/2015 
of 30 April).

Further to these rules of direct application, there are several govern-
mental plans on the use of hydropower and this has long been the most 
relevant non-fossil power source in Portugal.

23 Waste-to-energy

Describe, in general terms, any regulation of production of 
energy based on waste.

The general rules on the power generation industry referred to in ques-
tions 20 to 22 shall apply to the waste-to-energy sector, as well as the 
specific legislation on urban waste treatment and disposal.

24 Biofuels and biomass

Describe, in general terms, any regulation of biofuel for 
transport uses and any regulation of biomass for generation 
of heat and power.

See question 20.

25 Carbon capture and storage

Describe, in general terms, any policy on and regulation of 
carbon capture and storage.

Decree-Law 60/2012 of 14 March establishes the legislation and 
requirements for the storage of carbon in Portuguese soil, which is an 
activity subject to licensing and environmental control policies. 

Climate matters in transactions

26 Climate matters in M&A transactions 

What are the main climate matters and regulations to 
consider in M&A transactions and other transactions?

The Environmental Liability Law enacted by Decree-Law 147/2008 of 
29 July and its implications as regards financial liabilities still remains 
the main regulation to be considered in M&A and related transactions 
since the prospective hidden liabilities can be of several sources and 
relevance. This is most important considering the objective restitution 
obligations that fall upon the owner of contaminated land or water, who 
has a duty to recover the damages if responsibility cannot be attributed 
to third parties.

In addition to this, compliance with the GHG emission limits 
should also be confirmed with due diligence as its breach can lead to 
the application of fines and ultimately to the closing down of facilities.

João Louro e Costa joao.lourocosta@uria.com

Rua Duque de Palmela, No. 23
1250-097 Lisbon
Portugal

Tel: +351 210 30 86 00
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Main climate regulations, policies and authorities

1 International agreements

Do any international agreements or regulations on climate 
matters apply in your country? 

Spain adopted the United Nations Framework Convention on Climate 
Change (UNFCCC) on 9 May 1992, which entered into force on 21 
March 1994. The UNFCCC was developed by the Kyoto Protocol on 
11 December 1997, which was ratified by Spain on 28 April 1998. The 
Kyoto Protocol provided for certain emission targets of greenhouse 
gases (GHG) and established a specific time frame for their fulfilment. 
On 22 April 2016 Spain ratified the so called Paris Agreement resulting 
from the Paris climate conference (COP21). The agreement sets out a 
global action plan to avoid dangerous climate change by limiting global 
warming to well below 2°C. The agreement will enter into force in 2020.

The European Union (EU) has approved several regulations on cli-
mate change with the aim of obtaining a reduction of the GHG emis-
sions of the member states. Directive 2003/87/EC of 13 October 2003 
(as subsequently amended) establishing a scheme for greenhouse gas 
emission allowance trading within the Community is the main regu-
lation approved by the EU. This Directive was implemented in Spain 
through Law 1/2005 of 9 March 2005 (also amended several times to 
implement the amendments to the Directive).

The EU has also approved the 2030 climate and energy frame-
work that sets three key targets for 2030: at least a 40 per cent cut in 
greenhouse gas emissions (on 1990 levels); at least a 27 per cent share 
of renewable energy; and at least a 27 per cent improvement in energy 
efficiency. The framework was adopted by EU leaders in October 2014 
and was built on the 2020 climate and energy package.

For more detail on applicable regulations see question 4.

2 International regulations and national regulatory policies

How are the regulatory policies of your country affected by 
international regulations on climate matters?

As explained in question 1, Spain is a party to all relevant treaties, such 
as the UNFCCC, the Kyoto Protocol and the Paris Agreement. Spain is 
also an EU member state. Therefore, the Spanish internal regulations 
and policies are highly influenced by the international and European 
regulations and objectives. Indeed, the aim of most of the Spanish reg-
ulations and policies on climate change is to comply with the objectives 
and policies previously set by the European authorities. In addition 
other policies, such as those on construction and waste, also take into 
consideration climate change concerns.

3 Main national regulatory policies

Outline recent government policy on climate matters. 

According to the information published by the Ministry of Agriculture, 
Food and Environment, the main guides of the climate change policy of 
the current government consist of:
• integrating climate change in all the public policies that could 

affect the climate;
• coordinating all public authorities to avoid duplication and to opti-

mise the use of the available resources and information;
• managing Phase III of the emissions trading scheme (ETS);

• preparation of a roadmap to reduce GHG emissions in several 
industry sectors; and

• promoting and developing the Spanish Carbon Fund to increase 
the number of national initiatives to help reduce GHG emissions.

4 Main national legislation

Identify the main national laws and regulations on climate 
matters. 

The main national laws and regulations on climate change are 
as follows:
• Law 1/2005 of 9 March 2005 regulating the GHG emissions trading 

scheme (as amended);
• Law 40/2010 of 29 December 2010 on the geological storage of 

carbon dioxide;
• Law 2/2011 of 4 March 2011 on Sustainable Economy;
• Royal Decree 1722/2012 of 28 December 2012 implementing 

aspects relating to the assignment of emissions allowances within 
the framework of Law 1/2005;

• Royal Decree 235/2013 of 5 April 2013 approving the basic proce-
dure for the energy efficiency certification of buildings; 

• Royal Decree 163/2014 of 14 March 2014 creating the carbon foot-
print, offset and carbon dioxide absorption projects registry; and

• Royal Decree 56/2016 of 12 February 2016, on energy efficiency 
relating energy audits, accreditation of providers of energy services 
and auditors, and promotion of the efficiency of energy supply.

The regional authorities have also issued certain rules of their own on 
climate change matters.

5 National regulatory authorities

Identify the national regulatory authorities responsible 
for climate regulation and its implementation and 
administration. Outline their areas of competence.

The Ministry of Agriculture, Food and the Environment is the adminis-
trative body that, at a national level, is responsible for implementation 
and administration of climate change policies.

Within that Ministry, certain subsidiary administrative bodies 
have been created with different responsibilities, such as the Spanish 
Climate Change Office (in charge of setting out the national climate 
change policy); the National Climate Commission (in charge of issu-
ing recommendations in relation to climate change-related plans, 
programmes and lines of action); and the Climate Change Policies 
Coordination Committee (which coordinates the national authorities 
and the authorities of the autonomous regions).

In addition, the autonomous regions have created specific bodies 
to implement policies on climate change within the scope of their com-
petences. Among other matters, regional authorities are competent to 
issue the authorisation that activities subject to the ETS are required 
to have.
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General national climate matters

6 National emissions and limits

What are the main sources of emissions of greenhouse gases 
(GHG) (or other regulated emissions) in your country and the 
quantities of emissions from those sources? Describe any 
limitation or reduction obligations. Do they apply to private 
parties in your country?

According to the 1990–2014 National Inventory of GHG Emissions 
(published in April 2016), in 2014 72 per cent of GHG emissions in Spain 
came from power production and transport activities, 17 per cent from 
industrial activities (including waste management activities) and 11 per 
cent came from agricultural activities.

No specific limits on GHG emissions apply in Spain. However, 
activities subject to the ETS must obtain specific authorisation and must 
have emission allowances covering their emissions so as to achieve a 
global reduction of emissions at the national level.

Those facilities that do not belong to sectors or subsectors exposed 
to a significant risk of carbon leakage could receive free GHG emis-
sion allowances in a percentage that in 2020 could not exceed the 30 
per cent of their total GHG emissions. From 2013 to 2020, the activities 
included in the sectors or subsectors exposed to a significant risk of car-
bon leakage will receive free GHG emission allowances covering 100 
per cent of their emissions.

Since 2013 free allowances have not been allocated to electricity 
generators, capture facilities, pipelines for transport or carbon dioxide 
storage sites. These activities must acquire GHG emission allowances 
for an amount equivalent to their total GHG emissions per year.

7 National GHG emission projects

Describe any major GHG emission reduction projects 
implemented or to be implemented in your country. 
Describe any similar projects in other countries involving the 
participation of government authorities or private parties 
from your country.

Spanish authorities have promoted different projects with the aim of 
reducing GHG emissions. One example is the climate projects devel-
oped by means of the Carbon Spanish Fund (FES-CO2). The goal of this 
fund is to contribute to build a low-carbon model productive system. 
These climate projects are executed in Spain and are developed in the 
‘diffuse sectors’ (not subject to the ETS), such as the transport, residen-
tial or waste sectors.

In 2012, during the first round of the climate projects, the FES-CO2 
approved the acquisition of the reductions generated by 37 projects. 
The projects aimed at preventing the emission of up to 800,000 tonnes 
of CO2 equivalent between 2013 and 2017. In 2013, 49 projects were 
approved; 42 additional projects were approved in 2014 and 62 in 2015. 
The projects included biogas, biomass and purine plants, climate con-
trol projects and electric car-related projects, among others.

As additional examples of projects aimed at emissions reduction 
(i) the Environmental Promotion Plan (PIMA SOL, approved by Royal 
Decree 635/2013) aims at reducing GHG emissions in the Spanish tour-
ism industry. Specifically, it promotes the reduction of direct GHG 
emissions at hotel facilities; and (ii) the PIMA Company Plan, approved 
on 6 November 2015, includes subsidies for the companies to reduce 
their GHG emissions.

Domestic climate sector

8 Domestic climate sector

Describe the main commercial aspects of the climate sector in 
your country, including any related government policies.

The intention of the Spanish policy is that the climate change concerns 
permeate all the economy so that it becomes more efficient as a whole 
from this point of view.

However, there are certain Spanish economic sectors that have 
been more affected by climate change policies than others. It may be 
considered that the sectors that felt more intensely the new regulation 
on GHG emissions are those included in the non-diffuse group, namely 
power production facilities, cement production, etc.

In addition, public investments have been carried out to promote 
renewable energies to substitute conventional energy based on fos-
sil fuels.

The transport industry has also been directly affected since the 
aviation industry has been included within the ETS; also, the Spanish 
government approved the Strategic Infrastructure and Transportation 
Plan with the aim of promoting public transport as an alternative to 
using a private vehicle.

Other economic sectors are also affected by policies directly or indi-
rectly linked to climate change policies. As an example the construction 
sector may be mentioned: the Technical Building Code (Royal Decree 
314/2006), the Regulation on the Energy Efficiency Certificate (Royal 
Decree 235/2013) and the Regulation on energy audits (Royal Decree 
56/2016) impose energy efficiency-related criteria for new buildings 
constructed or refurbished.

Other affected sectors are mentioned in question 9.

General GHG emissions regulation

9 Regulation of emissions

Do any obligations for GHG emission limitation, reduction 
or removal apply to your country and private parties in your 
country? If so, describe the main obligations.

In order to comply with international commitments on climate change, the 
EU promoted the ‘20-20-20’ initiative for 2020, consisting of reaching a  
20 per cent reduction to the EU’s primary energy consumption, a fur-
ther 20 per cent reduction in GHG emissions and increasing the contri-
bution of renewable energies to 20 per cent of consumption.

To reach that goal, the Spanish authorities have approved several 
regulations aimed at reducing GHG in different sectors, such as:
• agriculture (eg, the Practical Guide to the Rational Fertilisation of 

Crops in Spain, which implements one of the core pillars of the Plan 
for the Reduction in the Use of Nitrogenised Fertilisers);

• livestock (eg, the 2008 Purine Biodigestion Plan);
• forestry (eg, the Spanish Forestry Plan);
• tourism (eg, Royal Decree 635/2013 implementing the PIMA Sol 

Environmental Promotion Plan);
• waste (eg, Law 22/2011 on Waste and Polluted Land);
• transportation (eg, the Spanish Strategic Sustainable Mobility 

Plan); 
• public procurement (eg, the Green Public Procurement Plan); and 
• renewable energies (the Spanish Climate Change and Clean 

Energy Strategy, Horizon 2007-2012-2020).

10 GHG emission permits or approvals

Are there any requirements for obtaining GHG emission 
permits or approvals? If so, describe the main requirements.

All facilities included in Annex I of Law 1/2005 that generate the emis-
sions specified in that annex must obtain an authorisation to emit GHG, 
unless the facility is considered a small one. Any change in the nature, 
operating procedures, size of the facilities or any other change entailing 
a significant enlargement or reduction to the capacity of the facilities, 
as well as any change affecting the identity or domicile of the operator, 
must be notified to the authorities.

The content of the GHG authorisation may be included in the inte-
grated environmental authorisation when this authorisation is required.

11 Oversight of GHG emissions

How are GHG emissions monitored, reported and verified?

According to Law 1/2005, activities that emit GHG are obliged to send 
the competent regional authority, before 28 February every year, a 
verified report on GHG emissions of the previous year evidencing the 
fulfilment of the requirements of their authorisation. This report will 
be assessed by the relevant authorities to verify (among other circum-
stances) that the operator has obtained all the required GHG emis-
sion allowances.

Law 1/2005 also provides for certain specific requirements appli-
cable to the aviation operators. These operators must deliver a cer-
tified report to the Ministry of Development, which will assess the 
report and, if approved, notify the Ministry of Agriculture, Food and 
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the Environment so that it may record the emissions in the emissions 
allowances registry.

GHG emission allowances (or similar emission instruments)

12 Regime

Is there a GHG emission allowance regime (or similar regime) 
in your country? How does it operate? 

As indicated in question 10, activities subject to the ETS must obtain a 
specific authorisation to emit GHG.

Once the GHG emissions authorisation is obtained, the operator 
should request for the allocation of GHG emission allowances it may 
be entitled to. A GHG emission allowance is defined as the subjective 
right to emit an equivalent tonne of carbon dioxide from a facility or an 
aircraft for a given period.

The existing trading period that started on 1 January 2013 will last 
eight years (ie, until the end of 2020). Thereafter successive eight-year 
periods will follow. In the period 2013–2020 the auction will become 
the main method for the allocation of emissions allowances according 
to the rules contained in the EU Commission Regulation 1031/2010 
(as amended).

In certain cases, Law 1/2005 provides for the allocation of free emis-
sions allowances. In these cases the facility owners should file an appli-
cation before the Ministry of Agriculture, Food and the Environment 
applying for GHG emission allowances allocations 22 months before 
the commencement of each trading period. Emission allowances will 
be allocated by the Council of Ministers.

The facilities included in sectors and sub-sectors exposed to car-
bon leaks would be granted 100 per cent free allocation. In addition, 
other facilities could receive individual allocations that would be free 
for a maximum of 80 per cent of the total allocated rights; the percent-
age of the free allowances will gradually decrease with the aim of reach-
ing 30 per cent in 2020.

It is important to note that power generators and facilities involved 
in the capture, transportation and geological storage of carbon would 
not receive any free allowance except certain high-efficiency cogenera-
tion and urban heating.

Furthermore, certified emission reductions or emission reduction 
units obtained by means of the flexibility mechanisms could be used 
to fulfil the obligation of delivering a number of emission allowances 
equivalent to the figure of verified emissions.

In addition, 5 per cent of the total amount of available emission 
allowances at EU level for the period 2013–2020 will be reserved for 
new entrants. 

For further details see question 14.

13 Registration

Are there any GHG emission allowance registries in your 
country? How are they administered? 

The Spanish GHG emission allowance registry is included in the EU 
Registry of the Consolidated System of European Registries, which is 
managed by the European Commission. 

14 Obtaining, possessing and using GHG emission allowances

What are the requirements for obtaining GHG emission 
allowances? How are allowances held, cancelled, surrendered 
and transferred? Can rights in favour of third parties (eg, a 
pledge) be created on allowances?

Once the authorisation to emit GHG has been obtained (see question 
10), activities subject to the GHG regime must obtain emission allow-
ances. Auctions should be carried out according to the rules contained 
in the Commission Regulation (EU) No. 1031/2010 of 12 November 
2010 on the timing, administration and other aspects of auctioning of 
greenhouse gas emission allowances pursuant to Directive 2003/87/
EC. In addition, emission allowances can be purchased in the market.

The issue, ownership, transfer, surrender, delivery and cancel-
lation of emission allowances must be registered at the Emission 
Allowance Registry.

The question of pledging the emission allowances is not a settled 
matter and there is no relevant experience in Spain in this regard. This 

possibility is not expressly included in the applicable regulation but it is 
not forbidden either.

Trading of GHG emission allowances (or similar emission 
instruments)

15 Emission allowances trading

What GHG emission trading systems or schemes are applied 
in your country? 

Spain is subject to the ETS (see questions 3, 5, 6 and 10).

16 Trading agreements

Are any standard agreements on GHG emissions trading 
used in your country? If so, describe their main features and 
provisions.

The standard agreements most commonly used are those of the 
International Emissions Trading Association (IETA) and the 
International Swaps and Derivatives Association, Inc (ISDA).

Clauses typically refer to general obligations, representations and 
warranties, transfer failure or assignment, among others. In practice 
the clauses that usually give rise to negotiations deal with the allocation 
of risks or the scope of force majeure.

Sectoral regulation

17 Energy sector

Give details of (non-renewable) energy production and 
consumption in your country. Describe any regulations on 
GHG emissions. Describe any obligations on the state and 
private persons for minimising energy consumption and 
improving energy efficiency. Describe the main features of 
any scheme for registration of energy savings and for trade of 
related accounting units or credits. 

According to official figures from the 2014 Energy Records, the total 
energy consumption in Spain during 2015 was 83,525 kilotonnes of oil 
equivalent (Ktoe), down 2.7 per cent from 2013. The consumption of 
primary energy in Spain in 2014 was 118,413Ktoe, down 1.7 per cent 
from 2013. 

The domestic generation of primary energy in 2014 was 33,623Ktoe, 
down 2.3 per cent from that of the previous year, due to decreases in 
biomass and coal.

With respect to its obligations as regards energy reduction and 
improved efficiency, without prejudice to the application, if any, of the 
regulations mentioned in the responses to the precedent questions, 
Spain has made a firm commitment to renewable energies and energy 
efficiency, not only in new builds but also for existing buildings.

18 Other sectors 

Describe, in general terms, any regulation on GHG emissions 
in connection with other sectors.

In addition to Law 1/2005 and its developing regulations, which affect 
different economic sectors such as power and cement production, tiles, 
etc, some other sectoral regulations and policies have been passed to 
contribute to the reduction of the emission of GHG. Some examples are 
as follows:
• the Spanish Forestry Plan provides for initiatives to promote the 

capture of CO2 by Spanish forests;
• the Strategic Infrastructure and Transport Plan, encouraging forms 

of transport as an alternative to the private vehicles;

Update and trends

No law has been processed since December 2015 due to the exist-
ence of a caretaker central government. 

It could be highlighted that, regarding energy efficiency regula-
tions, Royal Decree 56/2016 poses doubts on certain aspects that 
will require clarification before and after the deadline to file the first 
audit. 
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• Royal Decree 235/2013 regulating the Energy Efficiency Certificate 
with the aim of guaranteeing the energy efficiency of buildings 
when constructed;

• Royal Decree 56/2016 of 12 February 2016 on energy efficiency 
relating energy audits, accreditation of providers of energy services 
and auditors, and promotion of the efficiency of energy supply; and

• Electricity Industry Law 24/2013 of 26 December 2013 and Royal 
Decree Law 8/2014, which provide for certain efficiency obligations.

For further details, see question 9.

Renewable energy and carbon capture

19 Renewable energy consumption, policy and general 
regulation

Give details of the production and consumption of renewable 
energy in your country. What is the policy on renewable 
energy? Describe any obligations on the state and private 
parties for renewable energy production or use. Describe the 
main provisions of any scheme for registration of renewable 
energy production and use and for trade of related accounting 
units or credits. 

According to official figures from the 2015 Energy Records, annual gross 
electricity generation in 2015 was 267,584Wh, 1.5 per cent more than in 
2014. The contribution of renewables to overall electricity generation 
stood at 38.7 per cent in 2015, less than in the previous year. Wind power 
formed 19 per cent of the total electricity generation.

The consumption of electricity in 2015 was 262,931GWh, 1.9 per 
cent more than in 2014, which was mainly covered by nuclear energy 
(21,8 per cent), wind power (19 per cent), coal (20.3 per cent), hydraulic 
power (11 per cent) and solar (3.1 per cent).

The generation of renewable energy has been strongly promoted 
by the public authorities by means of special economic conditions 
(mainly financial incentives) applicable to these types of projects.

20 Wind energy

Describe, in general terms, any regulation of wind energy.

The key pieces of legislation regulating wind energy in Spain are 
the following:
• the Electricity Industry Law 24/2013 of 26 December 2013;
• Royal Decree 413/2014 of 6 June 2014 regulating electricity genera-

tion using renewable energy sources, cogeneration and waste;
• Order IET/1045/2014 of 16 June 2014 approving the remuneration 

parameters for standard facilities applicable to certain facilities 
generating electricity using renewable energy sources, cogenera-
tion and waste;

• Order IET/1459/2014 of 1 August 2014 approving remuneration 
parameters and establishing the mechanism for allocating the spe-
cific remuneration regime for new wind and photovoltaic facilities 
in nonmainland electricity systems;

• Royal Decree-Law 9/2013 of 12 July 2013 adopting urgent measures 
to guarantee the financial stability of the electricity system;

• Royal Decree-Law 2/2013 of 1 February 2013 on urgent measures in 
the electricity system and the financial sector;

• Royal Decree-Law 1/2012 of 27 January 2012 suspending the proce-
dures for pre-allocation of remuneration and eliminating financial 
incentives for new facilities generating electricity using renewable 
energy sources, cogeneration and waste; and

• Royal Decree-Law 6/2009 of 30 April 2009 adopting certain meas-
ures in the energy industry and approving energy assistance relief.

The autonomous regions may also have passed regulations of their own.
Facilities for the production of wind energy must obtain an 

administrative authorisation after following a complex administra-
tive procedure.

Although there has been a reduction in the public funds devoted 
to the promotion of this type of energy, operators still receive financial 
incentives from the authorities according to the specific and complex 
rules contained in the regulations mentioned above.

21 Solar energy

Describe, in general terms, any regulation of solar energy.

The production of solar energy is governed by the main rules men-
tioned in the question 20 and is subject to a very similar regime from 
the legal and economic perspectives.

22 Hydropower, geothermal, wave and tidal energy

Describe, in general terms, any regulation of hydropower, 
geothermal, wave or tidal energy.

In addition to the general regulations on the power production industry 
and renewable energies referred to in the preceding questions, there 
are some specific provisions applicable to the hydropower and wave 
and tidal energy industries. Specifically, the Law on Water approved by 
Legislative Royal Decree 1/2001 of 20 July 2001 and one of its develop-
ing regulations (Royal Decree 849/1986 of 11 April 1986) provide for 
certain specific rules applicable to this kind of power production facility.

Regarding the geothermal energy industry, in addition to the gen-
eral rules on power production, Law 22/1973 of 21 July 1973 on Mines 
provides for specific rules that would also apply.

23 Waste-to-energy

Describe, in general terms, any regulation of production of 
energy based on waste.

The general rules on the power generation industry referred to in the 
previous questions may apply; in addition, provisions contained in Law 
22/2011 of 28 July 2011 on waste and contaminated land should be taken 
into account for this purpose.
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24 Biofuels and biomass

Describe, in general terms, any regulation of biofuel for 
transport uses and any regulation of biomass for generation of 
heat and power.

Law 34/1998 of 7 October 1998 on Hydrocarbons is the main rule on 
biofuels in Spain. This law has been complemented by certain addi-
tional provisions regarding biofuels, such as Royal Decree 1597/2011 
of 4 November 2011 regulating biofuels and bioliquid sustainability 
criteria, the National Sustainability Assessment System and the dual 
value of certain biofuels for calculation purposes; Ministerial Order 
ITC/2877/2008 of 9 October 2008 establishing a mechanism to pro-
mote the use of biofuels and other renewable fuels for transport pur-
poses; and Royal Decree 61/2006 of 31 January 2006 determining the 
specifications for petrol, gasoil, fuel oil and liquid petroleum and regu-
lating the use of certain biofuels.

The main rule on biomass plants, from the electric perspective, is 
the Royal Decree 661/2007 of 25 May, on the power generation system 
of special regime. The installation and put into operation of biomass 
plants is subject to several administrative and environmental authori-
sations, as well as registrations within public registries. As the rest of 
power generation plants under the special regime, if certain conditions 
are met an special remuneration system applies. There are different 
plans, both at national and regional level, promoting the use of bio-
mass, especially the forestry and agricultural one.

25 Carbon capture and storage

Describe, in general terms, any policy on and regulation of 
carbon capture and storage.

Law 40/2010 of 29 December 2010 on geological carbon dioxide stor-
age establishes the main regulations on this matter. In addition, the 
rules contained in Law 16/2002 of 1 July 2002 on Integrated Pollution 
Control should be taken into account.

In addition there are the government measures on forestry and 
reforestation, such as the 2002–2032 Spanish Forestry Plan.

Climate matters in transactions

26 Climate matters in M&A transactions 

What are the main climate matters and regulations to 
consider in M&A transactions and other transactions?

Depending on the kind of companies involved in an M&A transaction 
or in any other transaction, the fulfilment of the obligations related to 
climate change provisions could be crucial. Certain industrial facili-
ties need to purchase a specific amount of GHG emission allowances 
to operate. Therefore, in this kind of transaction it is very important 
to verify that the facilities have obtained the relevant authorisation to 
emit GHG, to establish that the amount of GHG emission allowances 
required every year have been obtained and to verify that the com-
pany has fulfilled its obligations of obtaining, registering and return-
ing the GHG emission allowances. Otherwise, large penalties could be 
imposed and the functioning of the facilities could be affected.
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Main climate regulations, policies and authorities

1 International agreements

Do any international agreements or regulations on climate 
matters apply in your country? 

Like almost all industrialised countries, Switzerland has joined the two 
major global initiatives on climate change and the reduction of green-
house gases.

The United Nations Framework Convention on Climate Change 
(UNFCCC) was ratified by Switzerland in 1993. The Kyoto Protocol to 
the UNFCCC was adopted by Switzerland and entered into force on 16 
February 2005. Switzerland strongly endorses the international activi-
ties on climate change and actively participates in the ‘post-Kyoto’ pro-
cess. As one of eight nations, Switzerland agreed to engage in a second 
commitment period (Kyoto 2) until 2020. On 12 December 2015, at the 
21st climate conference in Paris, Switzerland adopted a legally binding 
agreement that regulates the international climate policy after 2020 
and aims to limit the global rise in temperature to less than 2°C. The 
Swiss parliament must still ratify the agreement, which will happen 
most likely in 2017. 

Switzerland is located in the heart of Europe and is almost entirely 
surrounded by member states of the European Union, but it is not a 
member state of the EU itself. In the current political climate it is not 
foreseeable that this is likely to change within the coming years or even 
decades. As a result, the EU’s ordinances and directives, including the 
EU climate change regulations (eg, the Emissions Trading Scheme (EU 
ETS) Directive 2003/87/EC), are not binding for Switzerland; instead it 
conducts its relations with the EU on the basis of bilateral agreements. 
Specific questions and issues are regulated with the EU via a series 
of treaties in clearly defined areas. Since the Free Trade Agreement 
of 1972, a dense network of agreements has been developed in sev-
eral steps. After the Swiss voters rejected the Swiss accession to the 
European Economic Area (EEA) in 1992, Switzerland and the EU 
concluded, among other things, seven agreements in 1999 (Bilateral 
Agreements I). These were followed by the Bilateral Agreements II 
(nine agreements and one exchange of letters) in 2004. These agree-
ments provide both parties with extensive market access and form the 
basis for close cooperation in key policy areas such as research, secu-
rity, asylum, the environment and cultural affairs. In respect of envi-
ronmental matters and climate change regulations, Switzerland has 
(within the framework of the Bilateral Agreements II) become a mem-
ber of the European Environment Agency, which is an important instru-
ment of European cooperation in the environmental field, including 
climate matters. Its main task is to provide the European Commission 
with data and information and to assist the Commission in drafting 
environmental legislation. Other than that, Switzerland has so far not 
made any legally binding commitments on climate regulations or emis-
sions reductions towards the EU. On 25 January 2016, however, after 
years of negotiations, Switzerland and the EU concluded an agreement 
at a technical level with the aim of linking the Swiss emissions trading 
scheme with the European Emissions Trading Scheme (EU ETS), and 
the agreement was initialled by both parties (see question 15).

2 International regulations and national regulatory policies

How are the regulatory policies of your country affected by 
international regulations on climate matters?

Swiss national regulatory policies on climate change are governed by 
the commitments that Switzerland has made within the framework of 
the UN conventions on climate regulations (see question 1), and any 
national laws generally are and must be in accordance with these inter-
national treaties.

However, these UN treaties are non-self-executing for Switzerland, 
which means that they need to be implemented in Swiss domestic 
legislation in order to be binding for private parties. Switzerland has 
implemented and adopted its international commitments in the CO2 
Act (see question 3), which codifies Swiss climate regulations in line 
with the said UN treaties. It is worth mentioning that the Swiss CO2 Act 
already accounts for future commitments of Switzerland on an interna-
tional level by authorising the competent executive bodies to increase 
the current greenhouse reduction targets provided for in the CO2 Act 
and in line with future international agreements (see questions 3 and 4).

3 Main national regulatory policies

Outline recent government policy on climate matters. 

On 1 January 2013, the revised Swiss Federal Act on Reduction of CO2 
Emissions (CO2 Act, SR 641.71) entered into force. The CO2 Act codi-
fies the climate policy goals and measures from 2013 to 2020 and is 
directed to private households as well as to companies (see also ques-
tion 4). It is based on the Swiss Federal Constitution, which states that 
the Confederation shall legislate on the protection of the population 
and its natural environment against damage or nuisance. It also imple-
ments the international commitments made by Switzerland under the 
UN conventions. 

In line with the international accord to limit global warming to 2°C, 
the CO2 Act stipulates a reduction of domestic CO2 emissions as of 
2020 by at least 20 per cent compared with 1990 levels, which equals 
a reduction target of 10.6 million tonnes of greenhouse gas emissions. 
In deciding the measures to be provided for by the CO2 Act, the Swiss 
parliament has chosen continuity by continuing and improving the fol-
lowing tried and tested measures:
• the CO2 tax on thermal fuels that has been levied since 2008 con-

tinues to apply, with an exemption being offered to companies that 
give the government an undertaking to make specific CO2 reduc-
tions (see question 12);

• the existing Swiss Emissions Trading Scheme (Swiss ETS) for 
energy-intensive installations has been continued and improved 
with a view to linking-up with the EU ETS (see question 15);

• the national programme to promote the renovation of buildings 
introduced in 2010 has been continued and consolidated. In future 
it is planned to channel one-third of the revenues from the CO2 tax 
on thermal fuels into the programme on buildings. In a new move, 
the maximum amount has been raised from 200 to 300 million 
Swiss francs per year. In this way, Switzerland intends to increase 
its efforts in the construction sector;

• an obligation for fossil motor fuel importers (in excess of 1,000 
tonnes of CO2) to pay compensation according to which motor fuel 
importers have to implement measures to compensate for 5 to 40 
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per cent of traffic-related CO2 emissions, has been introduced; the 
maximum permitted price surcharge is 5 cents per litre of fuel;

• a binding CO2 emissions target value of an average of 130g CO2/
km by 2015 on new cars has been introduced; and

• operators of fossil fuel power stations have to compensate in full for 
the CO2 emissions they cause and thus guarantee that the green-
house gas balance in Switzerland is not upset by new power sta-
tions. Parliament has reduced the minimum domestic share from 
the present 70 per cent to 50 per cent in order to allow more flex-
ibility (see question 10).

In addition, the parliament has introduced three new measures in the 
CO2 Act:
• increased efforts in education, research and development relat-

ing to reducing greenhouse gas emissions and adapting to cli-
mate change;

• assignation of up to 25 million Swiss francs every year from CO2 tax 
revenues from heating fuels to a technology fund. The money will 
be used to guarantee loans to companies developing and marketing 
low-emission installations and processes; and

• the possibility of crediting CO2 stored in timber used 
in construction.

The CO2 Act also aims to reduce consumption of fossil energy 
sources and thus Switzerland’s dependence on foreign fuel suppli-
ers. Investment in low-emissions technology should contribute to 
Switzerland’s long-term competitiveness.

It is worth mentioning that the CO2 Act not only defines the 
required reduction targets and measures but also addresses the need 
to adapt to climate change. In this context, the Swiss Federal Council 
issued a first report in March 2012 that defined the targets, challenges 
and field of action in Switzerland for adaptation to climate change. In 
April 2014 it issued a second report that contains an action plan for spe-
cific measures in the fields of water management, dealing with natural 
hazards, agriculture, forestry, energy, tourism, biodiversity manage-
ment, health and spatial development.

The measures provided for in the CO2 Act are the primary meas-
ures to achieve the CO2 reduction target. However, measures in other 
policy areas also aim to influence the carbon balance in line with the 
Swiss climate policy. For example, the action plans on energy efficiency 
and renewable energy comprise a package of mixed measures aiming 
to reduce the consumption of fossil fuels in line with the declared objec-
tives of the Swiss climate policy, to increase the share of renewable 
energy, and to limit the increase of electricity consumption. Switzerland 
has further developed an integrated transport policy comprising a vari-
ety of measures designed to reduce specific energy consumption and 
involving a reduction of unnecessary motorised mobility, shifting traf-
fic from roads to more sustainable modes and improving intermodal 
transport chains and interconnectivity. Such measures include:
• improvements to rail infrastructure, a so-called ‘agglomeration 

programme’ aimed at promoting public and non-motorised trans-
port in suburban regions;

• the mileage-related heavy vehicle tax aiming to support the financ-
ing of the construction of the new Alpine railway and thus facilitat-
ing the shift from road to rail freight;

• a tax exemption on biofuels (including biogas) to promote vehicles 
with better environmental performance;

• the timber action programme that supports greater use of native, 
climate-neutral timber as raw material and energy feedstock; and

• a sustainable agricultural policy that strives for higher ecological 
standards, thereby reducing fertiliser application.

The Swiss Federal Council plans to completely revise the CO2 Act soon. 
On 1 September 2016, the draft of the new CO2 Act and the Federal 
Council’s dispatch was released for the attention of the parliament. 
The revision is necessary in order to implement the goals of the inter-
national agreement closed at the 21st climate conference in Paris on 
12 December 2015. The revised CO2 Act will codify the climate policy 
goals and measures from 2020 to 2030. The Federal Council wants, in 
addition to the international aim of halving greenhouse gas emissions 
of Switzerland by 2030, to set a domestic goal that aligns the mix of 
measures. In 2030, greenhouse gas emissions in Switzerland are to be 
at least 30 per cent below the level of 1990, while up to a maximum of 

20 per cent of the reduction may also take place abroad. However, since 
the new CO2 Act must first be discussed and approved by the Swiss par-
liament, the precise content of the new CO2 Act is not yet known, and 
it will probably not enter into force before 2018. 

Further, the Ordinance on Chemical Risk Reduction (to control 
the use of synthetic greenhouse gases, SR 814.81) and the Technical 
Ordinance on Waste (that prohibits the landfilling of combustible 
waste, SR 814.600) also contribute to the reduction of emissions.

Another key element of Switzerland’s climate policy is the Swiss 
‘Energy Strategy 2050’, which, among other matters, sets out the poli-
cies, targets and measures for the reduction of Switzerland’s fossil 
energy consumption (as regards nuclear power plants see question 19). 
Approximately one-quarter of Switzerland’s CO2 emissions are caused 
by the combustion of fossil fuels (in the industry section it is almost 55 
per cent) and, thus, the targets of Swiss policy on climate and energy 
are to a large extent aligned and complement each other. Distinguished 
from the Energy Strategy 2050, the CO2 Act, as well as the Ordinance 
on Reduction of CO2 Emissions by the Swiss Federal Council (CO2 
Ordinance, SR 641.711), also accounts for further sources of emissions, 
for example, cement production, refineries, waste, agriculture, refrig-
erants and CO2 storage in the forest and timber industry.

4 Main national legislation

Identify the main national laws and regulations on climate 
matters. 

The centrepiece and the legal framework for Switzerland’s climate pol-
icy and measures is the CO2 Act, which was initially enacted in 2000. 
After several partial revisions, the Act was entirely replaced by a new 
Act that entered into force on 1 January 2013 (see question 3). The CO2 
Act is supplemented by a number of executive ordinances regulating 
the measures on climate matters in greater detail. The most impor-
tant one is the CO2 Ordinance, which, among other things, further 
details the type of greenhouse gases subject to Swiss CO2 regulations, 
the sectorial interim reduction targets, the use of emission reductions 
achieved abroad, the certification of domestic emissions reduction pro-
jects, the technical measures for emissions reductions for buildings and 
cars, the Swiss ETS and the monitoring, reporting and verification of 
emissions data as well as the levy of the CO2 tax, its exceptions and the 
distribution of proceeds. The CO2 Act is currently under revision again, 
but the new CO2 Act must first be approved by the parliament and will 
probably not enter into force before 2018 (see question 3).

5 National regulatory authorities

Identify the national regulatory authorities responsible 
for climate regulation and its implementation and 
administration. Outline their areas of competence.

The Federal Office for the Environment (FOEN) is the federal govern-
ment’s centre of environmental expertise, including matters on climate 
change, and is part of the Federal Department of the Environment, 
Transport, Energy and Communications (DETEC), one of seven fed-
eral executive departments in Switzerland.

The climate division of the FOEN is competent for climate policy 
in Switzerland. For instance, it is responsible for the implementation 
of the Kyoto Protocol and of national legislation on climate protection 
(the CO2 Act and the CO2 Ordinance in particular). Further, it develops 
strategies for emissions reduction and adaptation to climate change 
and reviews the effectiveness of the policies and measures. Most of 
the administrative competences regarding climate regulation are with 
the FOEN.

Some of the competences regarding the reduction of CO2 emis-
sions are with the Swiss Federal Office of Energy (SFOE), which is 
also a subdivision of the DETEC. It is responsible for the definition 
and implementation of a coherent energy policy such as the ‘Energy 
Strategy 2050’ (see question 19) and the drafting and enforcement of 
the necessary legislation and special programmes in this field. It also 
executes the regulations for new cars, in coordination with the Federal 
Roads Office. Enforcement and collection of the CO2 tax is undertaken 
by the Swiss Federal Customs Administration.
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General national climate matters

6 National emissions and limits

What are the main sources of emissions of greenhouse gases 
(GHG) (or other regulated emissions) in your country and the 
quantities of emissions from those sources? Describe any 
limitation or reduction obligations. Do they apply to private 
parties in your country?

According to Switzerland’s National Inventory Report 2016, the GHG 
released into the atmosphere in Switzerland in 2014 amounted to 48.7 
kilotonnes CO2e (not accounting for the amount from international air 
traffic), which results in a per capita GHG release of approximately 5.9 
tonnes. By far the most important GHG is CO2 (80 per cent). The GHG 
emissions are mainly attributed to the following sources:
• traffic – 38 per cent;
• industry – 14 per cent;
• private households (especially heating but not including transport) 

– 27 per cent; and
• services – 16 per cent.

Under the Kyoto Protocols, Switzerland committed to an annual aver-
age GHG emission reduction target of 8 per cent for the period from 
2008 to 2020 compared with 1990 levels. It is forecast that Switzerland 
will not be able to achieve this target by domestic reductions alone 
(the aim has not been achieved in 2014; see question 12), but will offset 
excess emissions by the purchase of foreign emissions reduction units 
from CDM/JI/NMM projects (see below question 7). For the period 
from 2013 to 2020 the CO2 Act even stipulates a reduction of domestic 
CO2 emissions by 2020 of at least 20 per cent in comparison with 1990 
levels. The Federal Council is authorised to raise this target percentage 
to 40 per cent in accordance with international agreements. The CO2 
Ordinance provides for the following national sectoral interim targets 
compared with 1990 levels:
• sector buildings: in 2015 a maximum of 78 per cent;
• sector traffic: in 2015 a maximum of 100 per cent; and
• sector industry: in 2015 a maximum of 93 per cent.

Private parties are not directly bound by the emission limitations and 
reductions stipulated by the UN climate regulations and the CO2 Act.

7 National GHG emission projects

Describe any major GHG emission reduction projects 
implemented or to be implemented in your country. 
Describe any similar projects in other countries involving the 
participation of government authorities or private parties 
from your country.

To comply with its reduction commitments, Switzerland has estab-
lished a mix of domestic measures and initiatives (see question 3) but 
also participates in international projects.

Private parties that are obliged to compensate for their CO2 emis-
sions (see question 10) or that have committed to a binding reduction 
target (see question 12) may to a certain extent compensate for their 
emissions through emissions reduction credits generated through 
domestic or foreign emissions reduction projects. Regarding the 
mechanism of the Kyoto Protocol, those eligible are clean develop-
ment mechanisms (CDMs), joint implementation (JI) and new market 
mechanisms (NMMs) emissions reduction projects certified in com-
pliance with the United Nations Framework Convention on Climate 
Change (UNFCCC; certified emission reductions (CERs) and emission 
reduction units (ERUs)), provided that certain additional Swiss quality 
requirements are met. Voluntary domestic emissions reduction pro-
jects aiming to generate emissions reduction credits must meet particu-
lar requirements and need validation and certification by the FOEN.

Domestic emission reduction projects include measures regarding 
energy efficiency, for example, for buildings or projects in the renew-
able energy industry.

On an international level Switzerland accepts those projects fore-
seen by the UNFCCC, with certain reservations made by the new 
CO2 Ordinance. Namely projects in the area of nuclear energy or with 
regard to coal-burning power plants are not permitted.

Domestic climate sector

8 Domestic climate sector

Describe the main commercial aspects of the climate sector in 
your country, including any related government policies.

The Swiss federal government and the cantons have promoted energy-
saving projects and subsidised the renewable energy sector for many 
years. The hydropower industry in particular is very important in 
Switzerland. This is mainly true for the mountainous area, where most 
of the barrier lakes and their respective power stations are located (see 
question 22). The hydropower industry produces electricity for almost 
2 billion Swiss francs ex factory. The electricity market has a total vol-
ume of approximately 10 billion Swiss francs regarding the final con-
sumption. The hydropower industry is responsible for more than half 
of the production.

The Swiss solar industry (see question 21) is, probably due to limited 
subsidies, not as important as, for example, in Germany. Nevertheless, 
there are some large Swiss companies engaged in this industry.

General GHG emissions regulation

9 Regulation of emissions

Do any obligations for GHG emission limitation, reduction 
or removal apply to your country and private parties in your 
country? If so, describe the main obligations.

For Switzerland’s international and domestic GHG reduction targets 
see questions 4 and 6.

With the exception of fossil fuel power stations and fossil motor 
fuel importers, which are required to compensate for their CO2 emis-
sions (see question 10), the Swiss emissions allowance regime is, as a 
rule, based on incentivised voluntary measures provided for in the CO2 
Act and the CO2 Ordinance. Private parties, mandatorily or upon appli-
cation, are exempted from the CO2 tax (see question 12) but must com-
ply with their individual reduction targets (see questions 12, 14 and 15).

10 GHG emission permits or approvals

Are there any requirements for obtaining GHG emission 
permits or approvals? If so, describe the main requirements.

Fossil fuel power plants require a permit by the government and may 
only be established and operated if the operator commits to compen-
sate for all emissions in full and to operate the power plant on the most 
technically advanced level. The details of these requirements are set 
forth in a compensation agreement to be concluded between the opera-
tor and the government. To date, only a few contracts have been con-
cluded. Non-compliance by the operator triggers a contractual penalty. 
The compensation requirement is not primarily a measure to ensure 
compliance with the domestic emissions reduction target set forth by 
the CO2 Act (see question 6), but is meant as a stabilisation measure 
in order to ensure that the GHG reductions are not offset by new power 
stations. Power station operators, regardless of the domestic reduction 
target, are entitled to compensate for up to 50 per cent of their emis-
sions by the purchase of foreign emissions reduction certificates. The 
remaining 50 per cent must be compensated by domestic measures. As 
fossil fuel power stations are not involved in the Swiss ETS (see ques-
tion 15), no domestic emission allowances may be purchased to meet 
the compensation obligation. Other operators or installations do not 
require a permit to emit CO2.

11 Oversight of GHG emissions

How are GHG emissions monitored, reported and verified?

Monitoring, reporting and verification duties are set forth in the CO2 
Act and are detailed in the CO2 Ordinance. Companies participat-
ing in the Swiss ETS must implement and submit a monitoring plan, 
which needs to be approved by the FOEN, setting out the measures to 
monitor and report emissions data for the purpose of the allocation and 
redemption of emission allowances. Swiss ETS participants as well as 
companies that do not participate but have committed themselves to 
an emission-reduction target must report annually on their emissions 
for the preceding year by no later than 31 March. In addition, certain ad 
hoc reporting duties apply in the case of extraordinary circumstances, 
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such as changes to the corporate structure. Particular monitoring and 
reporting requirements apply in other areas covered by the CO2 Act, 
such as for importers of cars and fossil motor fuels and applicants for 
domestic emission-reduction projects.

GHG emission allowances (or similar emission instruments)

12 Regime

Is there a GHG emission allowance regime (or similar regime) 
in your country? How does it operate? 

With the exception of fossil fuel power stations, which are required to 
compensate in full for their CO2 emissions (see question 10), the Swiss 
emissions allowance regime is, as a rule, based on incentivised volun-
tary measures provided for in the CO2 Act and the CO2 Ordinance. A 
key element of the regime is the CO2 tax levied on thermal fuels. In 
2015, the Swiss Federal Council decided to raise the tax from 60 Swiss 
francs to 84 Swiss francs per tonne CO2 as per 1 January 2016, since 
the reduction target was not reached in 2014. Even though the emis-
sions from fuel declined last year, they still exceed the threshold. Thus, 
another increase of the tax per 2018, which is the next opportunity 
for an increase of the tax rate, is likely. The Swiss Federal Council is 
authorised to increase the amount up to 120 Swiss francs.

Companies, especially those industries with substantial CO2 emis-
sions from the use of heating fuels, may apply for exemption from the 
CO2 tax, provided the company commits to emission reductions until 
2020 (see question 15). The company has to compile an emission reduc-
tion target based on past emissions, the technological potential and 
economic viability of various measures within the company. There are 
different approaches to define a reduction target, an individual stand-
ardised or a measure-based reduction target, depending on the size of 
the company and on whether or not it was already exempted from the 
CO2 tax during the first Kyoto Protocol commitment period from 2008 
to 2012. An application has to be made to the FOEN that determines 
the legally binding reduction commitment granting exemption from 
the CO2 tax.

A company has three options it can use to comply with the agreed 
emission reduction:
• increasing energy efficiency within the company (eg, by the meas-

ures determined in an action plan);
• buying emission allowances from other companies that are exempt 

from the CO2 tax and that have achieved larger reductions than 
agreed in their reduction target; or

• buying emission credits from certified domestic or international 
mitigation projects (eg, CERs/ERUs) up to a defined maximum 
level of the company’s emissions.

CO2 tax-exempted companies that do not use all their emission allow-
ances are permitted to sell them on the market. Companies that are 
unable to cover their CO2 emissions must, as a sanction, pay 125 Swiss 
francs per emitted tonne of CO2 above the commitment; such sanc-
tion, however, does not exempt the company from covering excess 
emissions by allowances or reduction certificates. For allocation of 
allowances and trading on the Swiss ETS see questions 14 and 15.

Out of the proceeds from the CO2 tax, one-third – up to a maximum 
amount of 300 million Swiss francs – is channelled into the programme 
on buildings (refurbishment of buildings, upgrade of heating systems, 
and use of renewable energy; see question 3). Up to 25 million Swiss 
francs will be set aside to fund a newly introduced technology fund 
(which shall guarantee loans to companies developing and marketing 
low-emission installations and processes). The remaining revenues are 
equally refunded to the Swiss population and to the business commu-
nity in proportion to wages paid.

13 Registration

Are there any GHG emission allowance registries in your 
country? How are they administered? 

The registry for emissions allowance in Switzerland is the Swiss 
Emissions Trading Registry (SETR) administered by the FOEN. It is 
an electronic online accounting system, which ensures that all trans-
actions of emission allowances or credits (which are in electronic 
form only) are administered in an accurate matter. The main purpose 
of the SETR is to aid the Swiss ETS (see question 15) with allocation, 

cancellation and transfer of emissions allowances and emission reduc-
tion units as well as for supervising compliance with reduction targets. 
Besides Swiss ETS participants, the SETR is also open for other parties 
that wish to trade with emission allowances or credits. Companies and 
persons that are allocated emissions allowances, or that wish to deal 
with such allowances, must apply for an account in the SETR through 
which they can manage their transactions.

14 Obtaining, possessing and using GHG emission allowances

What are the requirements for obtaining GHG emission 
allowances? How are allowances held, cancelled, surrendered 
and transferred? Can rights in favour of third parties (eg, a 
pledge) be created on allowances?

The total amount of annual allowances (cap) available for the period 
from 2013 to 2020 is determined in advance by the Swiss Federal 
Council, taking into account the reduction targets of the Swiss CO2 
legislation. For the determination of the cap for 2013 to 2020, the total 
amount of allowances (starting from 2010) is gradually reduced by 1.74 
per year. In 2016, the cap amounts to 5.32 million tonnes of CO2 (cor-
rection factor of -2.83 per cent). Of the cap, a reserve of 5 per cent is 
set aside for new market entrants and substantial capacity increases of 
existing installations. The remaining 95 per cent will be allocated to the 
Swiss ETS participants (see question 15) free of charge, but only to the 
extent required for a CO2-efficient operation (based on a benchmark 
model, subject to certain adjustment factors). Any remaining emis-
sions allowances will be auctioned. If, however, the total allowances to 
be allocated to the ETS participants free of charge exceeds the cap, the 
allowances for each ETS participant will be cut on a pro rata basis. Swiss 
ETS participants must open an operator account in the SETR on which 
the allocated allowances are credited. In order to comply with its obli-
gations, a Swiss ETS participant must cover its reported, monitored and 
verified emissions (see question 11) for a year by emission allowances 
or, to the extent permissible, by emission-reduction units. Such allow-
ances and certificates must be surrendered by 30 April of each year by 
way of a cancellation transaction in the SETR initiated by the account 
holder itself. All transactions of allowances and credits are adminis-
tered and carried out through the SETR (see question 13). For coverage 
of excess emissions and sanctions in the case of non-compliance, see 
question 12. The Swiss ETS does not foresee the creation of third-party 
rights on allowances.

Trading of GHG emission allowances (or similar emission 
instruments)

15 Emission allowances trading

What GHG emission trading systems or schemes are applied 
in your country? 

Switzerland maintains its own domestic ETS, a cap-and-trade system 
implemented in 2008 on the basis of the legal framework of the Kyoto 
Protocol and the CO2 legislation. One of the aims of the revised CO2 
Act (see questions 3 and 4) was to align the Swiss ETS to a large extent 
with the EU ETS in order to link up the Swiss system with that of the 
EU. The Swiss ETS deviates only a little from the EU system: fossil fuel 
power stations, which are obliged to compensate for their emissions in 
full (see question 10), are currently not included in the Swiss ETS. In 
contrast, most EU member states’ waste combustion stations are cov-
ered by the Swiss ETS and medium-sized installations have the option 
to voluntarily participate. Also, until linked with the EU ETS, the auc-
tion of allowances is governed by different rules. The interconnection 
with the EU ETS would lead to an equal treatment of Swiss and EU 
emissions allowances that, from a Swiss perspective, would grant Swiss 
companies more flexibility and access to a well-established and liquid 
market. On 25 January 2016, after years of negotiations, Switzerland 
and the EU concluded an agreement at a technical level with the aim to 
link the Swiss emissions trading scheme with the European Emissions 
Trading Scheme (EU ETS), and the agreement was initialed by both 
parties. Therefore, it is expected that the Swiss ETS and the EU ETS 
will be linked in the near future.

Companies of certain categories designated in Appendix 6 of the 
CO2 Ordinance with a very high CO2 output (except for fossil fuel 
power stations; see question 10) are mandatorily included in the Swiss 
ETS with the possibility of applying for an exemption if a threshold of 
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25,000 tonnes CO2 emissions was not exceeded during the past three 
years (opt-out), but such exempted installations remain subject to 
reporting and monitoring obligations. Approximately 50 Swiss instal-
lations are covered by the scheme. Other emitters of certain catego-
ries designated in the CO2 Ordinance with a total rated thermal input 
between 10MW and 20MW may voluntarily apply for inclusion in the 
system (opt-in). Emitters included in the Swiss ETS, mandatorily or 
upon application, are exempted from the CO2 tax (see question 12) and 
are eligible for allocation of emissions allowances free of charge (see 
question 14).

Smaller emitters falling below a threshold of a total rated thermal 
input of 10MW are not eligible for participation in the Swiss ETS but 
may nonetheless apply for exemption from the CO2 tax, provided, 
however, that they assume a legally binding commitment to reduce 
their CO2 emissions until 2020 (see question 12). These exempted 
small emitters are also not eligible for allocation of an allowance free 
of charge but may, to a limited extent, use certified emission reduction 
units in order to achieve their reduction targets.

Since CO2 emissions caused by international aviation are not 
subject to reduction targets under the Kyoto Protocol, they are cur-
rently not included in the Swiss ETS. It has to be noted, however, that 
the EU, which unilaterally included aviation-related emissions in the 
EU ETS, refused to treat EU outbound and inbound flights to or from 
Switzerland as international flights currently exempted from the EU 
ETS scheme under the so-called ‘stop-the-clock’ derogation, and such 
flights may, therefore, be covered by the EU scheme. However, with the 
agreement closed on 25 January 2016, CO2 emissions caused by avia-
tion will also be integrated into the Swiss ETC (see question 1). 

16 Trading agreements

Are any standard agreements on GHG emissions trading 
used in your country? If so, describe their main features and 
provisions.

Standard agreements, especially for transactions under the Swiss ETS, 
do not exist. Companies trading emissions in Switzerland sometimes 
use the standard agreements provided by the European Federation of 
Energy Traders, the International Emissions Trading Association or 
the International Swaps and Derivatives Association.

Sectoral regulation

17 Energy sector

Give details of (non-renewable) energy production and 
consumption in your country. Describe any regulations on 
GHG emissions. Describe any obligations on the state and 
private persons for minimising energy consumption and 
improving energy efficiency. Describe the main features of 
any scheme for registration of energy savings and for trade of 
related accounting units or credits. 

The SFOE compiles statistics on energy supply and consumption 
in Switzerland. 

The total energy production in Switzerland in 2015 was 262,840TJ. 
Hydropower accounted for 56 per cent while nuclear energy contrib-
uted 39 per cent, which is above the European average of 33 per cent.

In 2015, energy consumption increased by 1.5 per cent compared to 
2014; the total energy consumption (including consumption of renew-
able energy) amounted to 838,360TJ. The consumption of 542,760TJ 
derived from non-renewable sources, mainly oil, gas and coal.

The figures regarding production and consumption of energy 
show that Switzerland is able to produce only a fraction of its energy 
consumption. There are no natural oil or gas deposits in Switzerland 
and these fossil energy resources need to be imported. As for electric-
ity, Switzerland imports just a small quantity, but, at the same time, it 
also exports self-produced electricity to foreign markets. Generally, the 
exports exceed the imports. 

The legal framework for Switzerland’s policy on energy matters is 
set by article 89 of the Swiss Federal Constitution, pursuant to which 
the Confederation and the cantons must, within the scope of their 
powers, endeavour to ensure a sufficient, diverse, safe, economic and 
environmentally sustainable energy supply as well as the economic and 
efficient use of energy. The Confederation must establish principles on 

the use of local and renewable energy sources and on the economic and 
efficient use of energy. On the national level the Federal Energy Act (SR 
730.0), the CO2 Act (SR 641.71), the Nuclear Energy Act (SR 732.1) and 
the Electricity Supply Act (SR 734.7) are the main regulations concern-
ing energy production and consumption and the reduction of energy 
use and improvement of efficiency. In addition to federal legislation, 
Swiss cantons have passed subordinated supplemental legislation.

Emissions from energy are mainly governed by the CO2 legislation 
(see question 4). The legal measures relating to the use of energy in 
buildings and especially for the construction of new houses are within 
the competence of the cantons. The cantonal legislation in the building 
sector are to a large extent based on model provisions that, for example, 
define a maximum portion of energy from non-renewable sources that 
is allowed to be used in a new building for heating and for hot water.

The main targets on energy consumption are set forth in the FEA. 
Pursuant to article 1 FEA, the consumption of energy by private house-
holds must not increase until 2030 compared to 2009. One of the 
main focuses of the FEA is to increase energy efficiency detailed in the 
Federal Energy Ordinance (FEO, SR 730.01). The FEO, for example, 
defines efficiency requirements for electrical appliances such as refrig-
erators and other household appliances as well as for commercial and 
electronic devices. It further provides for an energy label for such appli-
ances as well as for electric lamps, TV sets, motor vehicles, tyres and 
bathroom products, designed to allow consumers to identify the most 
energy-efficient models.

Other than the Swiss ETS (see question 15) there is no scheme for 
registration or trading of energy savings or similar in Switzerland (con-
cerning trade with renewable energy, see question 19).

18 Other sectors 

Describe, in general terms, any regulation on GHG emissions 
in connection with other sectors.

Emissions from other sectors are, in general, governed by Swiss climate 
regulation described in question 3.

An important regulation in connection with the reduction of emis-
sion is the performance-related heavy vehicles fee. It is a federal tax 
for heavy vehicles levied on the basis of total weight, kilometres driven 
in Switzerland and the emission level of the vehicle, but it does not 
provide for an emission limitation for such vehicles. According to the 
Federal Council, emissions regulations for passenger cars shall become 
stricter in the coming years.

Renewable energy and carbon capture

19 Renewable energy consumption, policy and general 
regulation

Give details of the production and consumption of renewable 
energy in your country. What is the policy on renewable 
energy? Describe any obligations on the state and private 
parties for renewable energy production or use. Describe the 
main provisions of any scheme for registration of renewable 
energy production and use and for trade of related accounting 
units or credits. 

As mentioned (see question 17), in 2015, the total energy consumption 
(including consumption of renewable energy) amounted to 838’360TJ. 
Of this amount, 22.9 per cent (192,486TJ) is derived from renewable 
energy sources.

The centrepiece of Switzerland’s policy on renewable energy is 
the ‘Energy Strategy 2050’, published by the government in May 2011. 
One of the key points of that policy is to safeguard a future energy sup-
ply without nuclear energy that leads to an emphasis on energy effi-
ciency and the expansion of renewable energy, especially solar energy. 
Concretely, the ‘Energy Strategy 2050’ provides that the nuclear 
power plants shall be shut down once the ordinary period of opera-
tion has expired and that they shall not be replaced by new nuclear 
power stations.

In Switzerland there are only a few regulations on state or private 
parties to produce or to use renewable energy. As already mentioned 
in question 17, cantonal provisions can define a maximum portion of 
energy from non-renewable sources that is allowed to be used in a 
new building for heating and to heat water. On a national level, the 
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FEA states that one of the goals of Switzerland’s energy production is 
to increase the use of domestic and renewable energy. Another target 
of the FEA is to increase the proportion of electricity produced from 
renewable energy by 5,400GWh by 2030 compared with 2000. To 
achieve these goals, the following measures were implemented.

Pursuant to article 7 FEA, energy supply companies are obliged 
to also purchase renewable energy from independent producers. This 
often produces additional costs for the companies. The FEA and the 
FFEO determine that these additional costs shall be distributed evenly 
among all end-consumers and relieve energy supply companies in 
regions with a high level of independent producers. In addition, the 
FEA regulates the ‘feed-in remuneration at cost’. This is an instrument 
that was developed for the purpose of promoting electricity production 
from renewable energy sources. It covers the difference between pro-
duction and the market price and guarantees producers of electricity 
a price that corresponds to their production costs. The feed-in remu-
neration at cost applies to hydropower (output up to 10MW), photovol-
taic, wind, geothermal, biomass and biological waste. The application 
to receive this financial support must be submitted to Swissgrid, the 
national grid company.

The Ordinance of the DETEC on the Certification of Production 
Methods and Origin of Electricity (SR 730.010.1) obliges all electricity 
supply companies to provide end-users with information on the deliv-
ered electricity mix. Certificates of origin are issued by Swissgrid. This 
ensures that the electricity can be traced back to its origin and facili-
tates trading in electricity produced from renewable energy sources.

Regarding trade with renewable energy there is the Ökostrombörse 
Schweiz, a stock exchange for eco-friendly electricity where producers 
of renewable energy can sell their energy to energy supply companies. 
In Switzerland there is the association, Energy Certificate System, that 
supports trade activities in this field and, among other things, the par-
ticipation in the European renewable energy certificate system.

20 Wind energy

Describe, in general terms, any regulation of wind energy.

Even though wind energy does not play an important role in Switzerland 
the government plans to promote the construction of windmills and the 
production of energy from this renewable energy source more exten-
sively. In 2015, wind energy contributed to less than 0.2 per cent of the 
total electricity production. After the implementation of the feed-in 
remuneration at cost (as described in question 19) the construction 
of windmills increased. The building of a windmill requires a build-
ing permit that is granted by the Swiss cantons and municipalities and 
subject to local law. As a matter of fact, the planning of wind plants is 
often delayed or eventually prohibited due to objections and opposi-
tions in the building permit procedure. What is more, it often conflicts 
with provisions concerning nature, homeland and landscape protec-
tion. Therefore, in 2010 the national government developed a Swiss 
wind energy concept that should serve as a planning instrument for 
the cantons and municipalities and aims to promote wind energy. The 
general recommendation of the concept is to focus on larger wind-
mills and to concentrate them in specific areas, rather than establish-
ing large numbers of small windmills all over Switzerland. The main 
criteria for identifying suitable sites are wind frequency, exploitation, 
distance from residential areas and compatibility with nature and land-
scape protection.

21 Solar energy

Describe, in general terms, any regulation of solar energy.

According to analyses carried out by the Swiss government, the poten-
tial of solar power in Switzerland is considerable and it is estimated 
that it would be possible to generate approximately 20 per cent of the 
present electricity demand by 2050. In 2015, only 2.5 per cent of the 
electricity in Switzerland was produced by solar panels. The SFOE esti-
mates that all the heating requirements of Swiss households could be 
satisfied with the use of solar collectors, provided that all existing build-
ings are optimised.

For this reason, Switzerland has adopted different measures to pro-
mote the production of solar energy like the feed-in remuneration at 
cost (see question 19) or the programme to reduce emissions from heat-
ing (the Gebäudeprogramm, see questions 7 and 12), a programme that 
intends to give financial support to homeowners to reconstruct their 

house in order to reduce heating costs and emissions. The emphasis is 
thereby on the construction of solar collectors.

A building permit is required to fix a solar collector. As mentioned 
in question 20, this area of law is mainly governed by cantonal law. 
The Federal Act of Spatial Planning (SR 700) that aims to overcome 
domestic obstacles of local laws and to promote solar collectors has 
been enacted. The Act provides the most important guidelines that 
have to be respected by the cantons. According to article 18a of the Act, 
solar collectors that can be integrated carefully in the facade or roof of 
a building in a construction and agriculture zone must be permitted if 
they do not affect national or cantonal cultural or natural monuments.

22 Hydropower, geothermal, wave and tidal energy

Describe, in general terms, any regulation of hydropower, 
geothermal, wave or tidal energy.

As already mentioned, hydropower is now by far the most important 
source of renewable and CO2-free energy resource in Switzerland. 
Hydropower accounts for 56 per cent of domestic electricity produc-
tion. In Switzerland, there are large-scale hydropower plants, mainly 
operated by the cantons that account for approximately 90 per cent 
of the total hydropower energy production. Also, there are over 1,000 
small-scale hydropower plants that produce up to 10MW each and that 
participate in the ‘feed-in remuneration at cost’ programme (see ques-
tion 19). Hydropower is mainly governed by article 76 of the Federal 
Constitution, the Federal Act on the Utilisation of Hydropower, the 
FEA and the Federal Electricity Supply Act. According to the FEA, 
the production of electricity from hydropower should be increased by 
2,000GWh per year until 2030 compared with 2000 levels. A hydro-
power plant may only be installed if a construction permit and a con-
cession has been granted by the relevant canton or municipality where 
it is located. This procedure is complex due to numerous provisions that 
must be respected, such as regulations on the protection of water or on 
the protection of nature and landscape. However, the Swiss Federation 
and the cantons aim to support such projects with financial aid and 
other measures to simplify the permission process.

Concerning geothermal energy, Switzerland is, at present, the 
world leader in the use of geothermal sensors. They are often used 
in combination with a heat pump to heat private households but also 
larger buildings. To install a geothermal sensor a construction per-
mit is needed and normally has to be issued from a special cantonal 
department. The provisions on the protection of groundwater often 
set limits to the construction of geothermal sensors. At present, no 
electricity is produced from geothermal sources. Overall, the poten-
tial for geothermal electricity production in Switzerland is estimated 
to be high. Therefore, geothermal energy plays an important role with 
respect to the Energy Strategy 2050. However, at the moment, there are 
still too many uncertainties and open questions concerning costs and 
feasibility. Experts assume that by 2030 around 12 geothermal plants 
will be in operation, which will produce a combined total of 800GWh 
of electricity.

As Switzerland is not located on the sea it has no wave and tidal 
energy production.

Update and trends

The CO2 Act is currently under revision since Switzerland must 
implement the climate policy goals of the international agreement 
closed at the 21st climate conference in Paris on 12 December 2015. 
The revised CO2 Act will codify the climate policy goals and meas-
ures from 2020 to 2030. 

Another key element of Switzerland’s climate policy, the Swiss 
Energy Strategy 2050 was conclusively discussed in the parliament 
in the autumn of 2016. The Energy Strategy 2050, as planned by the 
Swiss Federal Council, sets out the policies, targets and measures 
for the reduction of Switzerland’s fossil energy consumption and 
a long-term shutdown of nuclear power plants. Despite the fact 
that the right-wing parties, which are traditionally more sceptical 
regarding environmental regulation, have gained political power 
after the last parliamentary election, the Energy Strategy 2050 was 
approved by the parliament in September 2016. 
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23 Waste-to-energy

Describe, in general terms, any regulation of production of 
energy based on waste.

The production of energy based on waste plays an important role in 
Switzerland and is mainly governed by the FEA and the FEO. Waste 
incineration plants are important as they produce more than 90 per 
cent of their electricity from renewable sources. Many waste incin-
eration plants sell electricity produced by renewable sources to local 
electricity companies. Under certain conditions incineration plants can 
benefit from the ‘feed-in remuneration at cost’ programme. Further, 
waste incineration provides cities and industries with district heat that 
comes from ecological resources.

24 Biofuels and biomass

Describe, in general terms, any regulation of biofuel for 
transport uses and any regulation of biomass for generation 
of heat and power.

After hydropower, biofuel is the second most important domestic 
source of renewable energy and Swiss policy promotes the increase 
of the production of energy from biomass. In Switzerland, biofuel is 
produced from biomass such as material from forests or fields or waste 
and surplus wood. Manure and bio-waste from foodstuffs is also used 
to produce biofuels. Biofuel plants, cultivated solely for producing bio-
fuels, are insignificant in Switzerland.

The construction and operation of a biofuel plant requires a per-
mit. The provisions of the national and cantonal legislation on spatial 
planning and the Environment Protection Act in particular must be 
respected. Otherwise the domain of biofuels is governed mainly by the 
FEA. The FEO specifies under what conditions energy supply compa-
nies must purchase the energy and the feed-in remuneration at cost.

25 Carbon capture and storage

Describe, in general terms, any policy on and regulation of 
carbon capture and storage.

At present, there are no regulations implemented in Switzerland con-
cerning carbon capture and storage (CSS). Nevertheless, CSS is a topic 

discussed in Switzerland. There are Swiss companies that develop 
machines in this field and export them to other countries. The Swiss 
Carbon Management in Power Generation research programme 
(Carma) that has been carried out by a team of scientists (among others 
from the Swiss Federal Institute of Technology, Zurich) explored the 
potential and the feasibility of CCS deployment in Switzerland. Now, 
these scientists plan to implement the results of this research in prac-
tice by testing the carbon capture in Switzerland. The FOEN generally 
endorses projects in this field. However, there are still a lot of uncer-
tainties such as its financing and public acceptance.

Climate matters in transactions

26 Climate matters in M&A transactions 

What are the main climate matters and regulations to 
consider in M&A transactions and other transactions?

As a general rule, the due diligence to be observed in M&A transactions 
in general applies to the same extent to transactions in the climate sec-
tor. There are, however, certain particular aspects that may need to be 
taken into consideration.

In particular, where, for example, the target company (especially 
an energy-intensive one) has committed to CO2 reductions in order to 
be exempted from the CO2 tax (see question 12) or in the case of Swiss 
ETS participants (see question 15), M&A transactions or other corpo-
rate restructurings may trigger particular ad hoc reporting require-
ments and may, for example, lead to adjustments of the reduction 
targets or eligibility for emission allowances or, if relevant thresholds 
are reached due to consolidation or divestment, the status as to manda-
tory or voluntary inclusion in the Swiss ETS may change.

In addition, a buyer may want to verify whether and to what extent 
the target holds or is eligible for the allocation of emission allowances 
and whether they are accurately registered. Further, a buyer should 
verify whether foreign allowances or emission reduction units held by 
the target company are effectively valid under the Swiss regulations 
(CO2 Act and CO2 Ordinance).

In all transactions, due diligence should verify whether and to what 
extent the target company is subject to climate regulations, and, if so, 
whether it is compliant.
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United Kingdom
Tom Bainbridge, Louisa Cilenti and Sandy Abrahams
Lux Nova Partners Ltd

Main climate regulations, policies and authorities

1 International agreements

Do any international agreements or regulations on climate 
matters apply in your country? 

The legislative framework applicable to climate matters in the United 
Kingdom is multi-layered, ranging from the international to the 
regional. International and multinational agreements applicable to 
the UK flow from the UK’s ratification of a number of conventions and 
protocols and from the UK’s membership in the European Union (see 
notes throughout regarding the potential impact of the UK’s exit from 
membership of the European Union).

At the international level, the United Nations Framework on 
Climate Change (UNFCCC) and the Kyoto Protocol have been rati-
fied by the UK, on 8 December 1993 and 31 May 2002 respectively. 
The UNFCC, which was adopted on 9 May 1992 and came into force 
on 21 March 1994, provides a non-binding commitment on countries 
to reduce greenhouse gas (GHG) emissions to 1990 levels by 2020 and 
also provides a framework for negotiating specific international trea-
ties that may set binding limits on GHGs.

The Kyoto Protocol, born out of the UNFCCC, was negotiated by 
the parties to that Convention in 1995 (although it did not enter into 
force until 2005) and imposes legally binding obligations on the par-
ties to achieve GHG reduction targets, while respecting the principle 
of ‘common but differentiated responsibilities’, placing a heavier bur-
den on developed nations. The Protocol’s first commitment period ran 
from 2008 to 2012 with the UK’s limitation and reduction commitment 
being 8 per cent below GHG emissions in 1990. This commitment was 
adjusted in 2002, to 12.5 per cent below 1990 levels by the European 
Burden Sharing Agreement (Decision 2002/358/EC, which provides for 
the joint fulfilment by EU member states of their commitments under 
the Kyoto Protocol). Note that as targets are currently negotiated at an 
EU level, there is currently no UK-specific target under the UNFCCC, 
however it would be logical to conclude that, following exit from the 
European Union, the UK will continue with an equivalent commitment 
to that set out under the European Burden Sharing Agreement.

Following international climate negotiations during 2011 (in 
Durban, South Africa) and 2012 (in Doha, Qatar), 37 parties to the 
Protocol (including EU member states, Australia and New Zealand) 
agreed to a second commitment period between 2013 and 2020, with 
parties committing to reduce GHG emissions by at least 18 per cent 
below 1990 levels. In December 2015, 195 participant parties adopted 
the first universal, legally binding global climate deal. The agreement 
is due to come into force by 2020. Governemnts agreed a long-term 
goal of keeping the increase in global average temperatures to below 
2 degrees above pre-industrial levels, with an aim to limit the increase 
to 1.5 degrees. The agreement opened for signature for one year on 22 
April 2016 and will enter into force after 55 countries that account for at 
least 55 per cent of global emissions have deposited their instruements 
of ractification. 

At a multinational level, while the UK remains as an EU mem-
ber state, the UK is subject to EU climate change legislation, which 
includes the EU Emissions Directive (Directive 2003/87/EC, amended 
by Directives 2004/101/EC (permitting use of credits under the 
Kyoto Protocol, 2008/101/EC (dealing with the aviation sector) and 
2009/29/EC (extending the period of the scheme)), the Renewable 

Energy Directive (Directive 2009/28/EC) and the Energy Efficiency 
Directive (Directive 2012/27/EU). These directives create a package 
that requires member states to:
• cap emissions and permit companies to trade allowances under the 

EU Emissions Trading Scheme (EU ETS);
• set renewable energy targets; and
• reduce energy consumption.

All member states are required to transpose the directives into domes-
tic law.

The EU ETS came into operation in 2005 and is in its third trad-
ing period (2013–2020, as extended by Directive 2009/29/EC). The 
mandatory emissions trading scheme is applicable to specific instal-
lations in EU industry sectors that consume large quantities of energy 
(ie, power stations, refineries, iron, steel, cement and lime production, 
paper, food and drink, glass and ceramics and engineering and manu-
facturing). The fourth trading period is due to run for 10 years (2020-
2030). A cap is set on the total amount of GHG that can be emitted by 
participating installations, with allowances allocated or auctioned and 
that can subsequently be traded. Installations are required to monitor 
and report on emissions, ensuring that they retire sufficient allowances 
to cover their emissions.

The most recent phase of the EU ETS is transposed into UK law 
through the Greenhouse Gas Emissions Trading Scheme Regulations 
2012 (SI 2012/3038) (as amended), which came into force on 1 January 
2013. These Regulations obligate the relevant UK installations to hold 
GHG permits and surrender such allowances as equate to their emis-
sions, via the European Union Registry (which was established by the 
Commission under Commission Regulation 1193/2011).

The Renewable Energy Directive mandates levels of renewable 
energy use in the EU, requiring that 20 per cent of the energy con-
sumed within the EU is renewable. This target is pooled among mem-
ber states, with the UK’s mandatory national target for 2020 set at 15 
per cent. In addition, the Directive lays down rules relating to access to 
the electricity grid for energy from renewable sources and establishes 
sustainability criteria for biofuels and bioliquids.

The Renewable Energy Directive is transposed into UK law 
through a number of instruments, primarily:
• the Promotion of the Use of Energy from the Renewable Sources 

Regulations 2011 (SI 2011/242), which require that the Secretary of 
State ensures at least 15 per cent of the UK’s energy comes from 
renewable sources by 2020;

• the Electricity (Guarantees of Origin of Electricity Produced from 
Renewable Energy Sources) Regulations 2003 (SI 2003/2562), 
as amended and, in particular, by the Electricity (Guarantees of 
Origin of Electricity Produced from Renewable Energy Sources) 
(Amendment) Regulations 2010 (SI 2010/2715), which extended 
the qualifying renewable energy sources to conform to the 
Directive and aligned units of measurement used; and

• the Road Transport Fuel Obligations Order 2007 (SI 2007/2032), 
as amended and, in particular, by the Road Transport Fuel 
Obligations (Amendment) Order (SI 2011/2937), which imple-
ments the transport elements of the Directive.

The Energy Efficiency Directive establishes a framework for the promo-
tion of energy efficiency across member states to achieve the target of  
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20 per cent reduction in energy consumption between 2014 and 2020. 
The Directive aims to target energy consumption throughout all stages 
of the energy chain (from the transformation of energy and its distri-
bution to its final consumption). Member states must set indicative 
national energy efficiency targets and achieve such targets by 2020.

The Energy Efficiency Directive is transposed into UK law through 
a number of different regulations, including:
• the Energy Savings Opportunity Scheme Regulations 2014 (SI 

2014/1642) introducing the Energy Savings Opportunity Scheme, 
which requires larger companies to carry out mandatory energy 
saving assessments;

• the Energy Efficiency (Eligible Buildings) Regulations 2013 (SI 
2013/3220), which requires an energy saving of 163.6 gigawatt 
hours across buildings owned or occupied by central government 
by 2020;

• Procurement Policy Note 07/14, supplemented by Procurement 
Policy Note 01/15, which requires public sector bodies to purchase 
energy efficient products, services and buildings; and

• the Energy Efficiency (Building Renovation and Reporting) 
Regulations 2014 (SI 2014/952), which sets out a strategy for stim-
ulating investment in the renovation of residential and commer-
cial buildings and provides the framework for the UK to report on 
progress towards meeting its national energy efficiency targets and 
the submission of the National Energy Efficiency Action Plan to the 
Commission every three years.

In October 2014, the EU introduced a framework for reducing GHG 
emissions in the period from 2020 until 2030 to continue a trajectory 
towards a low carbon economy. The Framework, which was adopted 
by EU leaders, builds on the 2020 package and sets three key targets 
for the year 2030: 
• at least 40 per cent cuts in greenhouse gas emissions (from 

1990 levels);
• at least 27 per cent share for renewable energy;
• at least 27 per cent improvement in energy efficiency.

The cut in greenhouse gas emissions is a binding target on the EU and 
will require the EU ETS to be reformed and strengthened. As further 
set out below, it is not yet clear how the UK’s exist from the EU will 
affect these instruemnts and their targets and vice versa, if, or how, 
they may be reflected in UK legislation.

2 International regulations and national regulatory policies

How are the regulatory policies of your country affected by 
international regulations on climate matters?

The UK’s policies on climate change and subsequent regulations are 
currently greatly shaped by the international and EU framework. As set 
out in question 1, EU directives relating to reductions in GHG emissions 
(through trading schemes, emissions targets and renewable energy tar-
gets) must be transposed into member state and, therefore, UK law. 
Following exit from the EU, the UK will need to determine which, if 
any, elements of the EU energy framework it will keep in place. On 7 
July 2016, the UK government launched an enquiry exploring the impli-
cations for UK energy policy of leaving the EU, requesting submissions 
that included addressing the questions ‘What aspects of existing EU 
energy policies and directives are beneficial to the UK? What should 
be the government’s priorities in decision which EU-led energy policies 
and legislation to retain?’ It is clear that the UK government considers 
some aspects of the EU framework should remain enshrined in UK law. 
However, the extent to which the current framework remains in place 
will need to be seen. It should also be noted that EU Regulations that 
have automatically been implemented into UK law, being directly effec-
tive, will now need to be reintroduced, amended or allowed to lapse.

International Conventions and Protocols are reflected in UK 
national legislation, with binding GHG emissions targets set out in the 
Climate Change Act 2008. The UK has already set out its position for 
the UNFCCC negotiations in Paris 2015, stressing the importance of 
securing a global climate change agreement that commits all countries 
to making GHG emission reductions. National policies reflect both the 
broader international aims of reducing emissions and national con-
cerns of security of supply, greater efficiency and innovation leading to 

economic growth, health and sustainability concerns and the provision 
of affordable energy to UK citizens.

3 Main national regulatory policies

Outline recent government policy on climate matters. 

The Department of Energy and Climate Change (DECC) was pri-
marily responsible for administering climate change policy in the 
UK until Summer 2016 when DECC was amalgamated into the new 
Department for Business Energy and Industrial Strategy (DBEIS). 
Since the Carbon Plan, published in 2011, several discrete papers 
and policy statements have been published on various issues (such 
as the Heat Strategy (April 2012), the Bioenergy Strategy (April 2012), 
the Energy Efficiency Strategy (November 2012), the Gas Generation 
Strategy (December 2012), the Offshore Wind Industrial Strategy 
(August 2013), the Community Energy Strategy (January 2014) and the 
UK Solar Photovoltaic Strategy (October 2013 and April 2014)).

However, given the government’s focus on the implementation 
of the Electricity Market Reform (see question 19) there have not 
been any revised holistic and government-wide plans for addressing 
climate change in the UK. Since the Conservative victory in the May 
2015 general election, there has already been significant retrench-
ment in support for climate change policy, including the early ending 
of some renewable energy support mechanisms, causing the European 
Commission to warn that the UK might miss its 2020 renewable energy 
targets. This has been reiterated by MPs on the Energy and Climate 
Change Committee in September 2016. 

4 Main national legislation

Identify the main national laws and regulations on climate 
matters. 

There is a complex framework of UK legislation and regulation govern-
ing energy and climate change matters. As set out in questions 1 and 2, 
EU legislation and international agreements play a large part in shap-
ing UK legislation and regulation. At a domestic level, UK legislation 
focuses on both GHG emission reduction and energy efficiency (see 
below) and, renewable and low carbon energy (see question 19).

The Climate Change Act 2008 provides the overall framework for 
emissions reductions and energy efficiency, imposing the legally bind-
ing duty on the government to reduce the UK’s GHG emissions by 80 
per cent against the 1990 baseline by 2050 and facilitate the transition 
to a low carbon economy. The 80 per cent reduction is intended to be 
achieved by way of carbon budgets, which will set limits on the net 
UK carbon account, which is divided into five-year periods, beginning 
with 2008–2012. The first three carbon budgets were set in 2009 under 
the Carbon Budgets Order 2009 (SI 2009/1259). The budgets run 
from 2008–2012, 2013–2017 and 2018–2022. The fourth carbon budget 
for 2023–2027 was introduced by the Carbon Budgets Order 2011 (SI 
2011/1603) and came into force on 30 June 2011.

The Climate Change Act also gives the government the power to 
introduce new national emissions trading schemes to help it meet its 
emission reduction targets. By way of delegated legislation, the Carbon 
Reduction Commitment (CRC) Energy Efficiency Scheme was intro-
duced in April 2010 and applies to large private and public organisa-
tions that are not energy-intensive (such as large offices, retailers and 
local authorities), energy-intensive consumers being covered already 
by the EU ETS. However, in the 2016 Budget, it was announced that the 
government intends to abolish the CRC Energy Efficiency Scheme with 
effect from the end of the 2018/19 compliance year. In order to recoup 
the lost revenue from the CRC, the government intends to increase the 
main rates of CCL from April 2019.

Much like the EU ETS, the CRC Energy Efficiency Scheme (while it 
is still in force) requires participants to report on their energy emissions 
and to purchase and surrender allowances equivalent to such emissions 
(see further question 9). The obligation to report on GHG emissions 
has been extended through powers under the Climate Change Act to 
a wider range of companies (ie, those with lower energy consumption) 
through the Companies Act 2006 (Strategic Report and Directors’ 
Report) Regulations 2013 (SI 2013/1970), which requires directors of 
companies (other than small companies) to provide details of GHG 
emissions in directors’ reports. The government intends to consult at 
the end of 2016 on a simplified energy and carbon reporting framework 
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for introduction by April 2019, following the closure of the CRC Energy 
Efficiency Scheme.

Another cornerstone of UK climate change regulation is the 
Climate Change Levy (CCL), introduced under the Finance Act 2000, 
(which came into force on 1 April 2001 under the Climate Change Levy 
(General) Regulations 2001 (SI 2001/838)). The levy taxes energy use 
(taxable supplies or taxable commodities) in industry, commerce and 
the public sector. CCL rates increase in line with the retail price index. 
Certain reliefs are granted to energy intensive industries by way of cli-
mate change agreements. Such agreements permit eligible industries 
to claim up to a 90 per cent discount from the CCL provided they meet 
targets for improving their energy efficiency or reducing their carbon 
emissions. The CCA scheme has been extended from 1 April 2013 
until 2023 (under the Climate Change Agreements (Eligible Facilities) 
Regulations 2012 (SI 2012/2999)).

Since 1 April 2013, as part of the Electricity Market Reform (see 
question 19), a new carbon price support (CPS) rate of CCL has been 
applied to tax fossil fuels used for electricity generation, therefore put-
ting a price on CO2 emissions, increasing the price of fossil fuelled 
generation and, consequently, supporting low carbon generation. The 
carbon price floor will be a maximum of £18 until 2019.

However, the CCL now no longer directly supports renew-
able energy generation, with the government having withdrawn levy 
exemption certificates (LECs) from 1 August 2015. Prior to the change 
in support, eligible renewable energy generators were entitled to be 
exempted from the imposition of CCL, confirmed by the issue of LECs, 
which they could sell. Without LECs, the value of renewable electricity 
generator output has been effectively reduced by around 5–6 per cent.

The Energy Act 2011 introduced additional elements of the cli-
mate change regulatory framework. The ‘Green Deal’ came into 
force in October 2012 (under the Green Deal Framework (Disclosure, 
Acknowledgment, Redress, etc) Regulations 2012 (SI 2012/2079)), with 
customers able to sign up to a Green Deal finance plan from 28 January 
2013. The scheme created a new ‘pay as you save’ financing mecha-
nism, which allows customers of domestic and non-domestic proper-
ties to install a range of energy efficiency measures at no upfront cost 
(the liability to repay the Green Deal financing, attaching to and being 
repaid through the property’s electricity bill). However, the govern-
ment has again reduced its support for climate change regulation, hav-
ing withdrawn support from the Green Deal Finance Company (to date, 
the only loan provider under the Green Deal mechanism), in July 2015. 
During January 2016, DECC confirmed that it was intending to put 
in place a replacement domestic energy efficiency scheme. However, 
that scheme would be delayed until 2017, with only a set of principles 
to be outlined by the end of the 2016 calendar year. DECC’s focus has 
instead been on the reform of the Energy Companies Obligation.

The Energy Act 2011 also introduced the Energy Companies 
Obligation (ECO) and a framework for the introduction of minimum 
energy efficiency requirements for the private rented sector. ECO 
imposes obligations on energy companies to install energy efficiency 
measures in lower income and vulnerable households and domes-
tic properties that do not meet the financing requirements under the 
Green Deal, and provides the framework for the role out of ‘smart 
meters’. ECO is due to finish at the end of March 2017, therefore, during 
the summer of 2016 the government consulted on changes to ECO for 
2017–2018 and aspects of the high-level design for a longer-term sup-
plier obligation (2018–2022). The intention is to refocus the scheme to 
address the needs of the fuel poor only. 

Implementing elements of the Energy Act, the Energy Efficiency 
(Private Rented Property) (England and Wales) Regulations 2015 (SI 
2015/962), the most significant of which provisions come into force on 
1 October 2016:
• enable tenants of domestic private rented property to request their 

landlord’s consent to make energy efficiency improvements to the 
property and impose a duty on the landlord not to unreasonably 
refuse consent; and

• prescribe a minimum level of energy efficiency and that where the 
energy performance of a property falls below that level (subject to 
exemptions) a landlord may not grant a new tenancy or renew an 
existing tenancy of a private rented property after 1 April 2018, con-
tinue to let a domestic private rented property after 1 April 2020 
or continue to let a non-domestic private rented property after 1 
April 2023.

5 National regulatory authorities

Identify the national regulatory authorities responsible 
for climate regulation and its implementation and 
administration. Outline their areas of competence.

The Department for Business Energy and Industrial Strategy (BEIS) 
has replaced the Department of Energy and Climate Change (DECC) 
as the government department primarily responsible for climate 
change and energy supply in the UK. Following the cabinet reshuffle 
after the 2016 EU Referundum, DECC was amalgamated into BEIS, 
together with the Department for Business.

The Committee on Climate Change (CCC) was established directly 
under the Climate Change Act to provide independent advice to the 
government on how best to achieve its carbon targets and on how to set 
such targets. The Department for Environment, Food and Rural Affairs 
(Defra) is responsible for domestic climate change adaption policies.

Other regulatory bodies include the Environment Agency, which 
has responsibility for administering the UK-based party participation 
in projects under the UNFCCC Kyoto Protocol (ie, clean development 
mechanisms and joint implementation projects).

Regional bodies govern the CRC Energy Efficiency Scheme, EU 
ETS and other schemes, which are implemented on a devolved basis. 
These include the Environment Agency for England, Natural Resources 
Wales for Wales, the Scottish Environment Protection Agency for 
Scotland, the Chief Inspector and the Northern Ireland Environment 
Agency for Ireland and, in respect of offshore installations, BEIS.

General national climate matters

6 National emissions and limits

What are the main sources of emissions of greenhouse gases 
(GHG) (or other regulated emissions) in your country and the 
quantities of emissions from those sources? Describe any 
limitation or reduction obligations. Do they apply to private 
parties in your country?

DECC published national emissions figures on an annual basis under 
the Kyoto Protocol obligations (and obligations set domestically under 
the Climate Change Act). It is assumed that BEIS will continue this 
role. Final figures for 2012 and 2013 emissions were published in March 
2015 and the figures for 2014 published in February 2016. The figures 
confirm that the UK has achieved its first national carbon budget under 
the Climate Change Act and its target GHG emissions reductions 
under the Kyoto Protocol up to 2012.

Sources of GHG emissions, UK and Crown dependencies  
1990–2013 (final)

MtCO2e

1990 1995 2000 2005 2010 2012 2013 2014

Energy supply 278.8 238.8 221.5 231.4 206.7 203.5 189.7 163.8

Transport 121.7 122.2 126.8 130.7 120.3 118.0 116.8 117.9

Business 115.4 113.7 117.2 109.5 94.4 88.4 90.9 88.5

Residential 80.6 81.9 89.0 86.0 87.8 77.3 77.6 64.2

Agriculture 66.0 65.1 61.4 57.3 54.6 54.0 53.7 49.1

Waste 
management 69.3 71.5 66.8 53.0 31.5 26.3 22.6 18.8

Industrial 
process 60.0 50.9 27.2 20.4 12.5 10.5 12.8 13.0

Public 13.5 13.3 12.1 11.2 9.8 9.3 9.5 8.1

LULUCF 4.0 3.3 0.8 -2.9 -4.3 -5.0 -5.3 -9.0

Total 809.4 760.6 722.8 696.6 613.3 582.2 568.3 514.4

Figures included represent emissions within the UK and its Crown 
dependencies (Jersey, Guernsey and the Isle of Man). Source: 
Department of Climate Change & Energy, ‘2013 UK Greenhouse Gas 
Emissions, Final Figures’ (3 February 2015) and ‘2014 UK Greenhouse 
Gas Emissions, Final Figures (2 February 2016).

The obligations to reduce emissions flow from a number of inter-
national, multinational and domestic measures as set out in question 
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1. In summary, the Kyoto Protocol requires a reduction in emissions of 
12.5 per cent below 1990 levels by 2012 and 18 per cent by 2020, the EU 
targets require a reduction of 20 per cent below 1990 levels by 2020 
(and a proposal for a 27 per cent reduction by 2030) and domestic tar-
gets set under the Climate Change Act, requiring a reduction of 34 per 
cent by 2020 and aim ultimately for a reduction of 80 per cent by 2050.

The schemes that have been set in place to achieve these targets 
include (see question 1) are, principally, the EU ETS, the CRC Energy 
Efficiency Scheme, the Carbon Floor Price, various energy efficiency 
measures (such as ECO and the Green Deal) and the incentivisation 
of low carbon and renewable energy (see question 19). Generally, each 
of these policies apply both to the public and private sector, albeit with 
certain differences in their application. Following the government’s 
row back and itended phase out of many aspects of these schemes, 
there has been some concern in the sector as to whether the future tar-
gets will now be met. The future policy framework has also become less 
clear, particularly with a substantial refocus of government attention 
on managing the UK’s exit from the EU. 

7 National GHG emission projects

Describe any major GHG emission reduction projects 
implemented or to be implemented in your country. 
Describe any similar projects in other countries involving the 
participation of government authorities or private parties 
from your country.

The UK participates in the EU ETS and has implemented the European 
Industrial Emissions Directive (Directive 2010/75/EU) (as amended) 
(IED) and its predecessors. As such, most major point-source emis-
sions of carbon dioxide and other GHGs are regulated. Credible GHG 
emissions reduction units or equivalent instruments generally only 
credit action that is additional to reductions required by regulation. In 
the EU, the requirement to deploy ‘best available techniques’ for emis-
sions control at installations under the IED should mean that there is 
little or no scope to create additional reduction credits. Again, it is cur-
rently unclear how the UK’s exit from the EU will impact on all of these 
EU-derived legal instruments (although it is assumed that the legisla-
tion will be retained on a different footing or equivalent new controls 
implemented). 

On an international scale, the Kyoto Protocol provides ‘flexibility 
mechanisms’ that parties can use to meet their emission limitation 
commitments. These are: intentional emissions trading (EU ETS at 
a European level, which restricts emissions, rather than ‘producing’ 
emissions reductions) and joint implementation (JI) and clean devel-
opment mechanism (CDM) (mechanisms that allow a country with 
an emissions reduction or limitation commitment to produce or earn 
emission reduction credits: emissions reduction units (ERUs) and cer-
tified emissions reductions (CERS) respectively).

Since June 2011, the Environment Agency in the UK has served as 
the designated focal point for JI and issues letters of approval for volun-
tary participation in the scheme. The UK government does not approve 
JI projects hosted in the UK but can issue letters of approval to compa-
nies wishing to participate in JI projects overseas. In respect of CDM, 
the Environment Agency is the UK’s designated national authority and 
issues letters of approval for voluntary participation in the scheme.

Domestic climate sector

8 Domestic climate sector

Describe the main commercial aspects of the climate sector in 
your country, including any related government policies.

The common misconception is to focus on emissions trading, but to 
describe the sector correctly is to describe a very much broader range 
of activity. The UK has a complex mix of climate change policy meas-
ures affecting virtually all sectors of the economy.

Broadly, this can be described as:
• emissions trading policy – primarily (but by no means exclusively) 

UK participation in the EU ETS affecting around 1,000 of the larg-
est CO2 emitters and the CRC Energy Efficiency Scheme affecting 
the larger (non-energy intensive) energy consumers (as further 
described in questions 1 and 9);

• emissions taxation policy – primarily (but, again, by no means 
exclusively), the CCL and associated components, such as CCL 
relief for achieving emissions reduction targets under the new 
climate change agreements (CCAs), and the CPS mechanism 
(where, in policy justification, if not necessarily genuine govern-
ment intent, taxation on input fuels to electricity generation is 
being used to provide a ‘top up’ to the price of carbon allowances 
under the EU ETS). The CCL is levied on most business users of 
electricity and gas, while the CPS is levied on input fuels burned by 
conventional electricity generators;

• carbon disclosure and reporting obligations – primarily corporate 
reporting of carbon emissions under the Climate Change Act 2008 
and Companies Act 2006, the new Energy Efficiency Directive 
and disclosure of building energy performance through Energy 
Performance Certificates and Display Energy Certificates; and

• low carbon and renewable energy investment incentives – pri-
marily, the renewable energy feed-in tariff (FIT), the renewables 
obligation (RO) and contracts for difference (CfD) (as described 
further in question 19).

While these distinctions are drawn, they are far from clear-cut. For 
example, the CRC Energy Efficiency Scheme is an emissions trading 
scheme but acts like a complex tax, while the CCL is a tax instrument 
but, under new CCAs, provides for trading. Note that following the 
closure of the CRC Energy Efficiency Scheme, the government intends 
for one energy tax instrument to be in place, the CCL. Similarly, the 
proponents of corporate carbon reporting fought a long battle, but 
the scope of the mandatory reporting adopted under the Companies 
Act is relatively limited. The CRC Energy Efficiency Scheme has 
much wider capture on a carbon reporting and the Energy Efficiency 
Directive broadens this further still. Consequently, the shape of the 
new reporting framework post CRC Energy Efficiency Scheme is cur-
rently unclear. As above, the government is due to consult on the new 
reporting framework at the end of 2016. 

General GHG emissions regulation

9 Regulation of emissions

Do any obligations for GHG emission limitation, reduction 
or removal apply to your country and private parties in your 
country? If so, describe the main obligations.

The UK, while an EU member state, is subject to the Montreal Protocol 
(limiting emissions of a number of ozone-depleting gases, which 
are also some of the worst GHGs), the United Nation’s Framework 
Convention on Climate Change and its Kyoto Protocol (setting bind-
ing limits on GHG emissions and creating the framework for emis-
sions trading) and much of the rest of EU’s climate change policy as set 
out further in question 1. As part of existing the EU, the UK will need 
to determine with its counterpartes, how it will participate in these 
schemes in the future, outside of the EU block. 

The UK government also set itself ambitious emissions reduction 
targets, including to reduce emissions from 1990 levels by 80 per cent 
by 2050 with the introduction of the Climate Change Act in 2008.

Greenhouse gases other than CO2 are currently regulated primar-
ily under the combined Environment Permit, which implements a 
number of EU emissions control directives but, of most relevance, the 
Industrial Emissions Directive (2010/75/EU). This consolidated sev-
eral earlier directives. Environment Permits were introduced under the 
Environmental Permitting (England and Wales) Regulations 2010 (SI 
2010/675)(subsequently amended). These regulations came into force 
on 6 April 2010 and apply to England and Wales only, removing earlier 
separation between permits. Operators of regulated facilities must use 
‘best available techniques’ to prevent or, where this is not possible, to 
limit relevant emissions to air, water, land and the environment. It is 
expected that the form of Environmental Permit will remain in some 
form. However, it is likely to need amendment if the EU Directives are 
no longer binding on the UK. 

However, there are only three principal laws in the UK that require 
CO2 limitation, reduction or removal. Many more laws tackle climate 
change through providing incentives for emissions reduction or pro-
duction of energy through cleaner means.

The first is the EU Emissions Trading Scheme. It is of the nature of 
the design of this ‘cap and trade’ scheme that the cap applies to limit 
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the number of emissions allowances available within the EU ETS as 
a whole. Subject to that total scheme cap, individual participants are 
free to emit as much as they please as long as they surrender a suffi-
cient number of allowances to offset their verified emissions. They are 
free to buy and sell allowances, with the price of allowances versus the 
opportunity cost of using them or the alternative cost of abatement, 
being among the factors that they will take into account when deciding 
whether to emit or not. But for the fact that so many emission sources 
are outside the EU ETS, and so many other policies overlap and distort 
the market, the scheme is an extremely efficient vehicle for finding the 
lowest cost abatement. Outside of the EU, the UK would still be a sig-
natory to the UNFCCC and Kyoto Protocol but would not benefit from 
the softening effect of emissions trading within the EU block and the 
spreading of burden under the Burden Sharing Agreement (which allo-
cates an EU-wide target among member states). Equally, the EU target 
and allocation under the Burden Sharing Agrement, without the EU, 
would need to be renegotiated and reallocated. The UK could consider 
continuing to operate under the EU ETS (if the EU Commission were 
to accept assurances from the UK about maintaining the integrity of its 
environmental and energy regulation or the UK might consider taking 
advantage of the Linking Directive (Linking Directive (2004/101/EC) 
to trade into the EU-ETS. Alternatively, the UK could consider consoli-
dating a number of climate change policy instruments into a smaller 
number or even just one and operate entirely independently of the 
EU ETS. 

The other main trading scheme currently applicable in the UK, the 
CRC Energy Efficiency Scheme, does not require emissions reductions. 
By virtue of the scheme’s design, a cap on scheme emissions could not 
be introduced as intended. The capture of participants and emissions 
is too flexible. Rather than being based purely on physical assets, it 
is instead based on contractual responsibilities that may sometimes 
require complex analysis and can change mid-compliance year. 
Consequently, the CRC Energy Efficiency Scheme merely imposes 
an additional cost on the consumption of electricity and gas, like a 
carbon tax but, instead, through the obligation to buy and surrender 
allowances to offset emissions. The two key successes of the scheme 
are considered to be revenue raising for the government and raising 
awareness of energy issues in sectors of the economy that were previ-
ously ignoring them. As described above, however, the CRC Energy 
Efficiency Scheme will abolished in the 2018/19 trading year, in favour 
of an increased CCL tax. 

The second measure is the RO (see further question 19). This leg-
islation requires licensed suppliers of electricity to source a certain 
percentage of the electricity they sell from renewable sources (or to 
pay a ‘buy out’ penalty). This displacement of electricity generated in 
thermal (generally fossil fuelled) power stations by electricity gener-
ated from renewable resources serves as a legal obligation imposed on 
licensed electricity suppliers to reduce the carbon intensity of the grid 
mix of electricity generation sources. However, the RO will be closed to 
new projects from 31 March 2017 and has now been closed early by the 
government for solar projects over 5MW since April 2015, solar projects 
under 5MW since April 2016 and onshore wind since April 2016). The 
feed-in tariff (also subject to early closure) and contract for difference 
(see question 19) do not contain any equivalent compulsion on electric-
ity suppliers.

The third measure is the Renewable Transport Fuels Obligation 
Order 2007 (RTFO). This legislation was conceived to operate in a sim-
ilar fashion to the RO. By imposing an obligation on suppliers of motor 
fuel to source a certain percentage of the volume of motor fuel supplied 
to customer from renewable sources, the RTFO is a legal obligation to 
reduce the carbon intensity of motor fuels. The RTFO is described fur-
ther in question 24.

10 GHG emission permits or approvals

Are there any requirements for obtaining GHG emission 
permits or approvals? If so, describe the main requirements.

For GHGs other than CO2, which are regulated under the Industrial 
Emissions Directive, an emissions permit must be obtained under 
the Environmental Permitting (England and Wales) Regulations 2010 
(SI 2010/675) (as amended). A full environmental permit requires the 
operator to demonstrate sufficient technical competence and financial 
standing among other things. As per question 10, it is expected that the 

form of Environmental Permit will remain in some form. However, it is 
likely to need amendment once the EU Directives are no longer bind-
ing on the UK. 

For installations caught by the EU ETS, regulating CO2, the require-
ments to obtain a GHG permit are far less onerous that those applying 
for an environment permit. The key permit obligations are to monitor 
and report emissions and to buy and surrender a sufficient number of 
allowances to offset emissions. However, see above comments on the 
implications of ‘Brexit’ for emissions trading.

The CRC Energy Efficiency Scheme does not require emitters to 
apply for or hold any emissions permit.

11 Oversight of GHG emissions

How are GHG emissions monitored, reported and verified?

Emissions reporting is required under a number of instruments, 
in particular:
• the EU ETS, on a mandatory basis, requires continuous monitoring 

of emissions, annual reporting and all potentially subject to audit 
and independent verification;

• the CRC Energy Efficiency Scheme, on a mandatory basis applies 
‘light touch’ monitoring and reporting, leaving most of it to 
the individual, but with periodic audit of company records by 
the regulator;

• the Energy Savings Opportunity Scheme (see further question 17), 
requiring energy auditing, identification of energy-saving opportu-
nities and compliance reporting;

• the Companies Act, which requires mandatory emissions reporting 
for UK-listed companies; and

• climate change agreements (entered into on a voluntary basis), 
under which participants are required to report emissions annually 
in order to obtain relief from the CCL.

The reporting requirements under the EU ETS are, of course, likely to 
change or be removed entirely if the UK, following Brexit, no longer 
engages in the scheme, and as described above, the CRC Energy 
Efficiency Scheme is soon due for closure. As set out under question 
4, the government intends to consult at the end of 2016 on a simplified 
energy and carbon reporting framework for introduction by April 2019.

GHG emission allowances (or similar emission instruments)

12 Regime

Is there a GHG emission allowance regime (or similar regime) 
in your country? How does it operate? 

There are two main schemes: the EU ETS (see questions 1 and 9) and 
the CRC Energy Efficiency Scheme (see questions 4, 9 and 14). There 
is also now an element of trading reintroduced into CCAs (see question 
8). However, as described further in these questions, the UK’s contin-
ued participation in the first of these schemes is uncertain and the sec-
ond of these schemes is due to close in 2018/19.

13 Registration

Are there any GHG emission allowance registries in your 
country? How are they administered? 

There are currently registries for the two main emissions trad-
ing schemes: the EU ETS and the CRC Energy Efficiency Scheme. 
However, note commentary regarding uncertain continued participa-
tion and closure.

The EU ETS Registry
This is administered by the European Commission. A central European 
registry now covers all 31 member states and replaces the earlier indi-
vidual country and a number of joint country registries. Similarly, the 
European Union Transaction Log has replaced the earlier Community 
Independent Transaction Log. The EU Registry records:
• each member state’s national implementation measures (the list of 

installations covered by the EU ETS in each member state);
• account holders’ accounts (open to regulated emitters and others);
• allowance transfers;
• annual verified emissions from regulated installations;
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• annual reconciliation between allowances and verified emis-
sions; and

• surrender of allowances.

Access is online after identity verification and entry into the registry 
terms and conditions of use: https://ets-registry.webgate.ec.europa.eu/
euregistry/GB/index.xhtml.

The CRC Energy Efficiency Scheme Registry
This is administered by the environmental regulator for England 
and Wales, the Environment Agency on behalf of itself and the 
other UK environment regulators (the Scottish Environmental 
Protection Agency, Natural Resources Wales and the Northern Ireland 
Environment Agency). The registry is used for issuance, trading and 
surrender of CRC Energy Efficiency Scheme allowances.

Access is online after identity verification and entry into the reg-
istry terms and conditions of use: https://crc.environment-agency.gov.
uk/crcregistry/web/login?execution=e1s1.

14 Obtaining, possessing and using GHG emission allowances

What are the requirements for obtaining GHG emission 
allowances? How are allowances held, cancelled, surrendered 
and transferred? Can rights in favour of third parties (eg, a 
pledge) be created on allowances?

The rules differ between the two main emissions trading schemes.

The EU ETS
The EU is moving towards full auctioning of allowances. From the start 
of the current phase (Phase III), the non-power sector received roughly 
half of its predicted consumption. The power sector receives no free 
allocation. Meanwhile, energy-intensive industries subject to signifi-
cant ‘carbon leakage’ (relevant manufacturing leaving the EU to find 
a less onerous location to set up business) receive a proportionate free 
allocation. However, see above comments on potential implications 
of Brexit.

The CRC Energy Efficiency Scheme
There are no free issues of emissions allowances. Allowances can 
be bought:
• at the end of each compliance year, in the government’s ‘buy-to-

comply’ sale;
• at the beginning of each compliance year, in the government’s sale 

(at a lower price than at the end of year); and
• at any point during each compliance year from another participant.

Allowances can only be bought in either of the government’s sales by 
CRC Energy Efficiency Scheme participants but non-participants may 
also hold an account in the registry. The ability to buy allowances will 
cease in the 2018/19 trading year as the scheme is wound up.

Trading of GHG emission allowances (or similar emission 
instruments)

15 Emission allowances trading

What GHG emission trading systems or schemes are applied 
in your country? 

Two main schemes apply in the UK: the EU ETS and the CRC Energy 
Efficiency Scheme – see above. There is also an element of emissions 
trading reintroduced into CCAs (see question 8). See above in respect 
of comments on applicability and closure of these schemes.

16 Trading agreements

Are any standard agreements on GHG emissions trading 
used in your country? If so, describe their main features and 
provisions.

Standard forms exist for use internationally. These include contract 
forms from:
• the International Emissions Trading Association (IETA) Master 

Trading Agreement for Emissions Allowances (version 3). This 
is freely accessible from the IETA website: www.ieta.org/assets/

TradingDocs/uk-1597905-v1-ieta_etma_v3_0_-_master_agree-
ment_and_sched.pdf;

• the International Swaps and Derivatives Association (ISDA) EU 
Emissions Trading Schedule (Part 6) to their Master Trading 
Agreement (version 4 (including options) and version 2.5 (not 
including options) are adapted for Phase 2 delivery). These are 
accessible from the ISDA’s website: www.isda.org/c_and_a/comm_
der.html#emeuro; and

• the European Federation of Energy Traders (EFET) CO2 
Annexes to their Electricity (version 4) and their gas (version 3) 
trading contracts. These are freely accessible from the EFET 
website: www.efet.org/Standardisation/Legal-EFET-Standard-
Contracts-and-Documentation/Appendices-And-annexes/
CO2-Allowances.

Sectoral regulation

17 Energy sector

Give details of (non-renewable) energy production and 
consumption in your country. Describe any regulations on 
GHG emissions. Describe any obligations on the state and 
private persons for minimising energy consumption and 
improving energy efficiency. Describe the main features of 
any scheme for registration of energy savings and for trade of 
related accounting units or credits. 

The UK’s total domestic primary energy production in 2014 is set out in 
Chart 1.2 in the DECC’s Digest of UK Energy Statistics 2015, available 
at: www.gov.uk/government/uploads/system/uploads/attachment_
data/file/447628/DUKES_2015_Chapter_1.pdf.

The DECC’s ‘2013 UK Greenhouse Gas Emissions, Final 
Figures’, Figure 4, sets out the fuel used for UK electricity genera-
tion, UK and Crown Dependencies from 1990 to 2013 (see www.
gov.uk/government/uploads/system/uploads/attachment_data/
file/407432/20150203_2013_Final_Emissions_statistics.pdf ).

A summary of the principal regulations on emissions is set out in 
question 18.

Approximately 40 per cent of the UK’s energy is consumed in 
buildings. A number of measures at EU and national level have been 
introduced to reduce energy use and carbon emissions from buildings.

All EU member states must follow the Energy Performance of 
Buildings Directive (EPBD) (first published 2002), which required all 
EU member states to enhance their building regulations and to intro-
duce energy certification schemes for buildings and inspections of air 
conditioning systems, as well as provide advice on boiler efficiency. 
The requirements of the EPBD were introduced into the UK on a 
phased basis in 2007. The EPBD was substantially recast in 2010, with 
new rules introduced in the UK in 2013. The EPBD essentially requires 
all new buildings to be ‘nearly zero carbon buildings’ by 2021. The 
EPBD has been mainly implemented in the UK through amendments 
to the Building Regulations 2000(2000/2531). We will need to wait to 
see if and how the government will amend these regulations follow-
ing Brexit.

The 20-20-20 EU climate and energy package introduced in 2009 
contains measures to reduce GHG emissions in the EU by 20 per cent 
(see question 2), increase energy consumption produced from renew-
able resources by 20 per cent and achieve a 20 per cent improvement in 
the EU’s energy efficiency.

The Energy Efficiency Directive (EED) came into force on 14 
November 2012. The EED implements the Energy Efficiency Plan. It 
requires member states to introduce a framework of measures for pro-
moting energy efficiency in order to achieve the EU’s 20 per cent head-
line target on energy efficiency. The EED was transposed into national 
legislation on 5 June 2014. Implementing article 8 of the EED, the 
Energy Savings Opportunity Scheme Regulations 2014 (SI 2014/1643) 
(ESOS) require larger companies and non-public sector organisa-
tions in the UK to carry out mandatory energy-saving assessments. It 
requires participants to calculate their total energy consumption, carry 
out energy audits, identify where energy savings can be made and pro-
vide certain information about compliance to the scheme administra-
tor. ESOS came into force July 2014 and requires the first compliance 
confirmations to be provided by 5 December 2015. Again, we will need 
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to wait to see how these regulations will be amended or reinstated fol-
lowing Brexit.

As set out above, in the UK, the Energy Act 2011 introduced the 
Green Deal, a scheme that began on 28 January 2013 whereby house-
holders, private landlords and businesses are encouraged to make 
energy-saving improvements by providing financing upfront, which 
would then be paid for by energy bill savings. However, note the gov-
ernment’s withdrawal of support from this scheme. We have yet to 
see any of the government’s promised proposals for a replacement. 
Other measures introduced in the UK to enable the UK to meet its tar-
gets include:
• a requirement on local planning authorities to ensure new develop-

ments are energy efficient; and
• introduction of the Code for Sustainable Homes.

The requirement that all new homes built be ‘zero carbon’, due to be 
introduced in 2016, was scrapped by the government following the 
enactment of the Housing and Planning Act which came into force on 
13 May 2016. The proposed amendment to the Act (during Bill stage) 
would have seen all new homes in England built from 1 April 2018 
required to achieve a carbon compliance standard (which although not 
‘zero carbon’ did set a minimum standard, consisting of ‘an improve-
ment on the target carbon dioxide emission rate, as set out in the 
Building Regulations 2016, of (a) 60% in the case of detached houses; 
(b) 56% in the case of attached houses; and (c) 44% in the case of flats.’)

The UK also signed up to the EU Renewable Directive, which 
includes a target of 15 per cent of energy from renewables by 2020. This 
will require significant decarbonisation of the national electricity grid. 
See question 1 for more detail. However, also note the uncertainty with 
regards to whether the UK will continue to aim to meet this target fol-
lowing Brexit and whether meeting such a target will be possible given 
the government’s continued withdrawal of support from the renewable 
energy sector and the market uncertainty brought about by the EU exit. 
The EU Commission has already warned the UK that, in spite of pro-
gress made in recent years, it is on track to miss its target.

The government has identified heat networks (district heating) as 
having an important role to play in the transition to a low carbon econ-
omy. Heat makes up nearly 50 per cent of the final energy consumption 
in the UK and contributes around 30 per cent of the UK’s GHG emis-
sions. The government is supporting the deployment of heat networks 
through a number of actions. See question 19 for more detail.

18 Other sectors 

Describe, in general terms, any regulation on GHG emissions 
in connection with other sectors.

The Environmental Permitting Regulations 2010 establish the frame-
work for regulating a wide range of industrial activities, including 
energy-related activities of refining, combustion and gasification and 
other activities such as those in the metals, minerals, chemicals, waste 
processing, paper and pulp, printing, textiles and dyeing, timber and 
agricultural sectors. Annex 1 to the EU ETS Directive provides a list of 
activities that require emission allowances for compliance purposes, 
including activities in relation to oil, gas, metal and mineral produc-
tion, other industrial processes producing GHGs and wood pulp and 
paper production. The aviation sector was included in the EU ETS from 
1 January 2012, though its inclusion was later suspended.

The regulated ‘installations’ must apply for a permit. Larger indus-
trial installations are subject to integrated controls upon all likely 
significant emissions and are regulated by the Environment Agency. 
Smaller installations are subject to controls on emissions and air and 
are regulated by the relevant local authority. Permits will include con-
ditions aimed at minimising pollution based on the concept of ‘best 
available techniques’. These conditions will be consistent with govern-
ment guidance and standards relevant to the industry sector concerned 
and will reflect local circumstances.

During 2013, Defra published over 40 revised guidance notes for 
local authority regulated industries, including the Secretary of State’s 
view on what constitutes ‘best available techniques’ for each of the 
main sectors regulated to control their air emissions. As above, the 
amendments to this regime following Brexit remain to be seen. 

Renewable energy and carbon capture

19 Renewable energy consumption, policy and general 
regulation

Give details of the production and consumption of renewable 
energy in your country. What is the policy on renewable 
energy? Describe any obligations on the state and private 
parties for renewable energy production or use. Describe the 
main provisions of any scheme for registration of renewable 
energy production and use and for trade of related accounting 
units or credits. 

Electricity generated from renewable sources in the UK increased by 
29 per cent between 2015 and 2014, to reach 83.6TWh and accounted 
for 25 per cent of total UK electricity generation, up 5.1 per cent from 
2014. In capacity terms, Bioenergy represented 70.7 per cent (largely 
due to the conversion of a third unit at Drax Power Station from coal to 
high-range co-firing and a small number of new biomass generators), 
wind (offshore and onshore) accounted for 20.8 per cent of capacity in 
2015, followed by solar photovoltaics and active solar heating (4.2 per 
cent), hydro and shoreline wave and tidal (3.2 per cent) and heat pumps 
and deep geothermal (at 1 per cent) (see DECC Digest of UK Energy 
Statistics 2016, published on 28 July 2016). 

As set out in question 1, the Renewable Energy Directive 2009/28/
EC provides the EU framework for UK renewable energy policy, requir-
ing that at least 15 per cent of the UK’s energy comes from renew-
able sources by 2020. This Directive has been transposed into UK law 
through the Promotion of the Use of Energy from the Use of Energy 
from Renewable Sources Regulations 2011 (SI 2011/242).

The present UK-based regime that governs the promotion of com-
mercial scale renewable energy is the RO, which was established under 
the Renewables Obligation Order 2009 (SI 2009/785) (as amended in 
2010, 2011, 2012 and 2013 and as first established in Scotland under the 
Renewables Obligation Order 2006 (SI 2006/1004) and in Northern 
Ireland under the Renewables Obligation Order (Northern Ireland) 
2006 (SI 2006/56)).

The RO has two elements: a ‘pull-through’ mechanism, which 
requires that licensed electricity suppliers source a percentage of elec-
tricity from renewable sources, evidenced by the submission of renew-
able obligation certificates (ROCs) to Ofgem and a support mechanism 
under which Ofgem issues ROCs to accredited electricity generators, 
relating to the quantity of eligible renewable electricity they gener-
ate. ROCs are banded according to different technology types (largely 
based on maturity of technologies). Support offered under the scheme 
is as follows:

Band

2009 
banding 
support 
(ROC/
MWh)

13/14 
support 
(ROC/
MWh)

14/15 
support 
(ROC/
MWh)

15/16 
support 
(ROC/
MWh)

16/17 
support 
(ROC/
MWh)

Anaerobic digestion 2 2 2 1.9 1.8

Advanced gasification/
pyrolysis 2 2 2 1.9 1.8

Standard gasification/
pyrolysis 1 2 2 1.9 1.8

Biomass conversion  
(station or unit)

New 
band 1 1 1 1

Dedicated biomass1 1.5 1.5 1.4

Dedicated biomass with 
CHP2 2 2 2 1.9 1.8

Energy from waste with 
CHP 1 1 1 1 1

Onshore wind 1 0.9 0.9 0.9 -

Offshore wind 2 2 2 1.9 1.8

Solar PV – building 
mounted (below 5MW) 2 1.7 1.6 1.5 -

Solar PV – building 
mounted (above 5MW) 2 1.7 1.6 - -

© Law Business Research 2016



UNITED KINGDOM Lux Nova Partners Ltd

204 Getting the Deal Through – Environment & Climate Regulation 2017

C
LI

M
AT

E 
R

EG
U

LA
TI

O
N

Band

2009 
banding 
support 
(ROC/
MWh)

13/14 
support 
(ROC/
MWh)

14/15 
support 
(ROC/
MWh)

15/16 
support 
(ROC/
MWh)

16/17 
support 
(ROC/
MWh)

Solar PV – ground 
mounted (below 5MW) 2 1.6 1.4 1.3 -

Solar PV – ground 
mounted (above 5MW) 2 1.6 1.4 - -

Tidal stream3 24 5 5 5 5

Wave5 26 5 5 5 5

1  Dedicated biomass subject to a 400MW cap in England and Wales and 15MW cap 
in Scotland.

2  Includes 0.5 ROC CHP uplift.

3  Tidal stream: five ROCs subject to 30MW cap at each generating station. Two 
ROCs for any additional capacity added above 30MW cap.

4  Tidal stream: three ROCs in Scotland only.

5  Wave: five ROCs subject to 30MW cap at each generating station. Two ROCs for 
any additional capacity added above 30MW cap.

6  Wave: five ROCs in Scotland only.

Suppliers have the option of obtaining ROCs with the purchase of 
renewable energy, purchasing ROCs from other suppliers (as they 
are freely tradeable), or paying the penalty ‘buy-out price’ if they fail 
to source sufficient numbers of ROCs. The buy-out price for ROCs is 
£44.33 for the year 2015–2016. 

The RO scheme is gradually being phased out in favour of CfDs 
under the Electricity Market Reform, with the scheme being closed to 
new generation on 31 March 2017, albeit that those generators already 
registered under the scheme will receive the full support for 20 years. 
In order to avoid market volatility in the final years of the scheme, the 
DECC will fix the price for the remaining 10 years for the RO at its long-
term value and buy the ROCS directly from the generators. However, 
the RO will be closed to new projects from 31 March 2017 and has been 
closed early by the government for solar projects over 5MW since April 
2015, solar projects under 5MW and onshore wind since April 2016.

CfDs have been introduced under the Energy Act 2013 (and associ-
ated delegated legislation) to replace the support for commercial scale 
renewable energy from 2017. There is a phased introduction of the 
scheme, with generators able to choose between ROCs and CfDs in the 
period between the end of 2014 and 2017. In April 2014, the DECC pub-
lished the CfD terms and conditions, which set out the full set of con-
tractual terms that will apply to projects benefiting under the scheme, 
accompanied by the CfD agreement, which will set out project-spe-
cific information (generator details, technology type, strike price, 
etc). Together, the CfD terms and conditions and the CfD agreement 
comprise the terms that will be offered by the Low Carbon Contracts 
Company (the government-backed CfD counterparty) to a genera-
tor, following the successful allocation of a CfD. The CfD operates by 
way of fixing a price for low carbon and renewable electricity produc-
tion, known as the ‘strike price’. Below the strike price, the generator 
receives a top-up payment from LCCC above the strike price and the 
generator must pay back the difference. To prevent a hiatus in invest-
ment before the CfD is completely implemented, the government 
introduced ‘investment contracts’, which during 2014, were awarded 
to five offshore wind farms, two coal to biomass conversions and a 
dedicated biomass plant with CHP. 2015 saw the first competitive auc-
tion for CfDs, with CfDs allocated across two ‘pots’, one for established 
technologies, such as solar and onshore wind, and one for emerging 
technologies, which is primarily offshore wind. Competition in the 
auction was strong, with only 27 per cent of applicants receiving a con-
tract (based on projected support costs in 2018/19). The majority of the 
capacity procured was wind with 749MW (or 35 per cent) onshore wind 
(most of which is in Scotland) and 1,162 MW (or 54 per cent) offshore 
wind made up of two projects. The 2016 budget indicated that £730 
million will be allocated over this Parliament under CfDs, although it is 
currently not clear when the next auction will be. 

The UK regimes supporting smaller-scale projects have been intro-
duced under powers granted by the Energy Act 2008 and are the FIT 
established by the Feed-in Tariffs (Specified Maximum Capacity and 
Functions) Order 2010 (SI 2010/678) (as amended in 2011 and 2012) 

and by modifications to standard licence conditions of electricity sup-
ply licences, together with the Renewable Heat Incentive Scheme (RHI) 
established under the Renewable Heat Incentive (Amendment to the 
Energy Act 2008) Regulations 2011 (SI 2011/2195) and the Renewable 
Heat Incentive Scheme Regulations 2011 (SI 2011/2860).

The FIT supports accredited small-scale renewable electricity 
generators (generally under 5MW) by way of a generation tariff and an 
export tariff, paid by electricity suppliers to generators for a period of 
20 years. The RHI supports domestic (from 2014) and non-domestic 
(from 2011) eligible renewable heat technology, like the FIT, by way 
of a generation tariff, paid for a period of 20 years. A number of sig-
nificant changes have been introduced to the FIT scheme over the past 
year, all significantly limiting eligibility and many reducing support 
rates available – with changes introduced including capping eligbility 
against each technology type (operated on a first-come-first-served 
basis), restricting accesss to anaerobic digestion for fear of potential 
double-crediting under the FIT scheme and the RHI, effectively ban-
ning standalone ground-mounted solar PV installations other than 
those with a community component and eligible for a grace period and 
some slightly favourable treatment of school rooftop solar PV. 

20 Wind energy

Describe, in general terms, any regulation of wind energy.

More than 7.7 per cent of the UK’s electricity is now generated from 
wind farms. Onshore wind power is the cheapest form of renewable 
power in the UK. However, the government does not support further 
expansion of onshore wind and closed the Renewables Obligation 
Order to new onshore wind installation from May 2016 (save for a small 
number of projects under development and under a ‘grace period’ 
extension). In contrast, there has been a greater focus and acceptance 
of offshore wind power, with more than 20GW of capacity either in the 
planning process, consented to in construction or operating. The UK 
has been one of the most attractive countries for investment in offshore 
wind but the introduction of uncertainty through the bidding process 
of the CfD (see previous section) for future projects and the Brexit vote 
have caused investors concern. As a result, a two to three-year hiaitus is 
expected in development of new projects, aside from projects already 
too far into development.

All onshore wind farms now require planning permission to be 
granted by the relevant local planning authority under procedures 
set out under the Town and Country Planning Act 1990, rather than 
larger wind farms being considered by the Secretary of State (as was 
previously the case). However, there are also some permitted develop-
ment rights for small turbines (<50kW within the curtilage of a build-
ing) that would not require planning consent. Significant onshore 
renewable energy proposals are likely to require environmental impact 
assessments (but are unlikely to benefit from any support under the 
Renewables Obligation Order or FIT scheme (see previous section).

The Localism Act 2011 has given communities a stronger voice in 
raising objections to proposed schemes. A compulsory pre-application 
engagement process was introduced in December 2013 for ‘more sig-
nificant’ developments involving more than two turbines or any tur-
bine exceeding 15 metres in height. In conjunction with the move of 
decision-making power to local planning authorities on all scales of 
onshore wind farms, and in an effort to curtail further onshore wind 
development, the Secretary of State issued a direction in 2015 that 
planning authorities should only grant permission if the wind farm 
is located in a site specifically identified for wind energy in a local or 
neighbourhood plan and, following consultation, local concerns raised 
have been adequately addressed and there is local backing. Some 
would describe this as tantamount to a veto right.

Operators of offshore wind farms need to obtain a lease from the 
Crown Estate, as landlord of the seabed up to the 12-nautical-mile 
limit. The Crown Estate issues a five-year agreement for lease to the 
developer to secure all the necessary consents, grid connection and 
finance to start construction. Successful developers will be awarded a 
50-year lease for operation of the development. The Crown Estate has 
so far carried out three rounds of leasing for offshore wind farms.
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21 Solar energy

Describe, in general terms, any regulation of solar energy.

Recent statistics show that the UK’s installed capacity for solar PV 
has exceeded 5GW, making the UK the sixth largest market for solar 
PV. There are a number of factors that have accounted for this rise, 
including land availability, grid connectivity, planning application suc-
cess rates and the former economic attractiveness of the UK’s finan-
cial mechanisms for supporting the deployment of solar PV under the 
FIT and ROC schemes) (see question 3, which sets out the renewable 
energy policy context for the UK and question 19 for detail on the FITs 
and ROC regime and subsidy levels for the years 2014–15, 2015–16 and 
2016–17). However, investors and developers have shown their concern 
about UK governmnet policy retrenchment, with a number of business 
failures and more leaving the UK, leasing to significant consolidation 
activity. The Renewables Obligation Order is now closed to new solar 
PV installations (save for a small number of projects in development 
under 5MW and under a ‘grace period’ extension) and support for solar 
PV has been significantly pared back under the FIT scheme.

A streamlined planning regime for small-scale solar PV installa-
tions was introduced through the General Permitted Development 
Order (GPDO) in 2008 in England and a similar order in Scotland in 
2009. The GPDO enables householders to install microgeneration 
technology without the need to apply for planning permission in most 
cases, although installers, manufacturers and suppliers of solar PV 
at micro-level (under 50kW) will need to comply with certain quality 
assurance standards set by the Microgeneration Certification Scheme. 
To benefit from FITs at the standard rate the property will need to have 
a minimum energy performance rating.

Large-scale solar projects up to 50MW need to obtain planning 
permission from the local planning authority. An environmental 
impact assessment is likely to be needed if the development is in an 
environmentally ‘sensitive area’ (as defined by the Town and Country 
Planning (Environmental Impact Assessments) Regulations 2011 (SI 
2011/1824)). Developers may choose to enter into a planning perfor-
mance agreement with the local planning authority to assist with the 
pre-application stage. Planning permission is generally granted for a 
temporary period of 25 years, following which the site will be decom-
missioned and restored to its previous land use and condition. A gen-
erating licence may also be required under the Electricity Act 1989. 
However, in practice, many solar projects will fall within the exemp-
tions to this Act.

22 Hydropower, geothermal, wave and tidal energy

Describe, in general terms, any regulation of hydropower, 
geothermal, wave or tidal energy.

Hydropower is a fully commercialised source of renewable power 
that has been in existence for nearly 150 years. The installed gener-
ating capacity of hydropower in the UK is approximately 1,680MWe. 
The vast majority of renewable energy capacity and generation from 
hydropower is in Scotland. There is little scope for further develop-
ment of large-scale hydro in the UK, but small-scale hydro has further 
growth potential.

All hydropower installations require planning permission from the 
relevant local planning authority pursuant to the Town and Country 
Planning Act 990 as well as relevant permits from the Environment 
Agency (or its equivalent in Scotland and Northern Ireland). A plan-
ning application should normally be accompanied by a Flood Risk 
Assessment. The following permits and consents are likely to be 
required from the Environment Agency:
• a water abstraction licence in accordance with the Water Act 2003;
• a water impoundment licence;
• flood defence and land drainage by-law consent; and
• fish pass and fish screen approval.

The Environment Agency may also require a section 158 agreement 
under the Water Resources Act 1963 (a works agreement for water 
resources). Additionally, licences may be required from Natural 
England for any works affecting statutorily protected species.

For schemes larger than 50MW an Electricity Development 
Consent under section 36 of the Electricity Act 1989 will need to be 
obtained from the DECC.

The UK is the global leader in marine energy. Wave and tidal energy 
combined has the potential to provide around 20 per cent of current UK 
electricity demand. Commercial deployment of wave and tidal stream 
energy technology in the UK is understood to be just around the corner 
following the successful operation of demonstration devices.

There are no deep geothermal power plants in the UK and to date 
no wells have been drilled to sufficient depth to measure or prove 
the resource level for geothermal energy production. A study report 
by Atkins commissioned by the DECC (October 2013) suggests that 
1–1.5GWe might be a reasonable potential by 2050.

While the government has provided some limited funding to date, 
a dedicated programme of funding for test drilling and exploration is 
likely to be needed to reduce risk and uncertainty to a level that may 
encourage the necessary private sector investment. The report con-
cludes that the economic viability of any schemes is heavily reliant on 
heat sales, and the establishment of economically viable district heat-
ing networks becomes a limiting factor.

23 Waste-to-energy

Describe, in general terms, any regulation of production of 
energy based on waste.

Waste-to-energy plants play a role in helping to deliver long-term, 
affordable, low-carbon and secure energy. At present, there are over 
50 operational EfW plants in the UK. Driven by EU targets on land-
fill diversion for residual household waste by 2020 (pursuant to the 
Landfill Directive (Council Directive 99/31/EC)), Defra introduced a 
programme of funding support for waste treatment projects aimed at 
processing household waste. Allied to this programme, the introduc-
tion of certain fiscal and tax incentives and the incentive framework 
under the RO and FIT schemes have supported a substantial rise in 
energy from waste plants. However, the sector was hit hard in 2013 
when Defra withdrew its support for a number of private finance ini-
tiative and public-private partnership projects almost out of the blue 
and the pipeline of government-supported projects was effectively 
cancelled. According to a market report by the Green Investment Bank 
(July 2014) there remain good opportunities for the development, on 
a merchant basis, of further energy recovery infrastructure with an 
emphasis on processing commercial and industrial waste.

Energy-from-waste plants usually require a generating licence 
under the Electricity Act 1989, planning permission from the local 
planning authority (for proposals with a power generation capacity 

Update and trends

Since the Conservative victory in the May 2015 general elections, 
the government has made a number of announcements indicating 
a significant retrenchment on climate change policy. This includes 
accelerating closure of the RO to solar projects over 5MW since 
April 2015, solar projects under 5MW from April 2016 and onshore 
wind from April 2016, and withdrawal of levy exemption certifi-
cates. It also includes a review of the FIT, with closure of new pro-
jects from 2016. This is happening alongside additional rights being 
granted controversially to frackers and to North Sea oil and gas 
operators and a capacity mechanism introduced into the electric-
ity market which, so far, is favouring carbon-intensive generators. 
It also remains to be seen whether the CfD works to support any 
meaningful growth in renewables and whether the government will 
come forward with consolidated legislation in respect of energy 
efficiency. The vote in favour leaving the EU has created a huge 
shadow of uncertainty over UK climate change legislation, with no 
clear statement of direction yet from the government on the basics 
of Brexit, let alone their thinking on climate change legislation. 
What is certain, though, is that Brexit potentially cuts across every 
piece of legislation and policy. With the change of leadership in the 
government, following the Brexit vote, the erstwhile Department 
of Climate Change and Energy has also been absorbed into a 
combined industry-energy ministry, the Department for Business 
Enterprise and Industrial Strategy. Some believe this to be yet 
further evidence of de-prioritising of climate change as an issue by 
the government. Others see this as positive, potentially enabling 
climate change policy measures to be factored into the heart of 
government industrial strategy, finally. Either way, the sector is now 
fraught with uncertainty for the foreseeable future.
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less than 50MW), grid connection consent, building control consent, 
a permit from the Environment Agency under the Environmental 
Permitting (England and Wales) Regulations 2010 (SI 2010/675) and, 
possibly, protected species licences. In most cases, an environmental 
impact assessment will be mandatory. Strict emission limits in accord-
ance with European legislation (Waste Incineration Directive) must 
be met.

24 Biofuels and biomass

Describe, in general terms, any regulation of biofuel for 
transport uses and any regulation of biomass for generation 
of heat and power.

According to a report prepared for the Department of Transport by 
ECOFYS (November 2013) the UK has a total biofuel production capac-
ity of over 1,500 million litres per year, of which approximately 60 per 
cent is bioethanol and 40 per cent biodiesel (with a small volume of 
biomethane). Actual production has been significantly below capacity 
due to a number of market-related issues, including removal in April 
2012 of the 20p tax exemption on fuel duty. There is also limited addi-
tional capacity being planned beyond 2016.

The Renewable Energy Directive 2009 requires the UK to achieve 
10 per cent of its transport energy consumption from renewable 
sources by 2020. Linked to this, the UK also has obligations to reduce 
life-cycle GHG emissions from transport fuel by 2020 under the Fuel 
Quality Directive 2009/28/EC. In April 2012, the government pub-
lished the UK Bioenergy Strategy, which states the government’s aim 
to have biofuels account for 11 per cent of energy in the UK by 2020, 
and 12 per cent by 2050 as part of its long-term policies to decarbonise 
road transport. Electric vehicles are expected to make a significant con-
tribution to renewable transport energy although there are barriers to 
implementing the necessary infrastructure.

The government has introduced a number of incentives to pro-
mote the production and use of biofuel. Following implementation of 
the Renewable Energy Directive in the UK in December 2011 through 
an amendment to the RTFO, biofuels produced from approved waste 
and residue feedstocks are awarded two renewable transport fuel cer-
tificates (RTFCs) per litre/kg. These RFTCs can be traded between 
producers and suppliers or sold via brokers and traders.

Biofuel producers over 2,500 litres a year must report their sup-
ply volumes to HMRC and pay duty on those supplies. They must also 
report carbon and sustainability data to the Department for Transport 
in order to claim their RFTCs. They are required under the RTFO to sup-
ply a percentage of renewable road transport fuel. Refiners, importers 
and any others who supply more than 450,000 litres of road transport 
fuel per year to the UK market are obligated under the RFTO to redeem 
a number of RTFCs in proportion to the number of non-renewable bio-
fuel they supply. They can ‘buy out’ their obligation or buy RTFC’s from 
others in the scheme if they do not meet the required percentage in any 
period. The percentage of renewable fuel that must be supplied under 
the RTFO for the years 2013–14 onwards is 4.75 per cent.

25 Carbon capture and storage

Describe, in general terms, any policy on and regulation of 
carbon capture and storage.

The UK government had stated its aim to create a ‘cost-competitive 
CCS industry’ by the 2020s. An initial competition to design, construct 
and operate the UK’s first commercial scale CCS plant was launched 
in 2007. However, this was cancelled in 2011 by the DECC on the 
grounds of protecting value for money and because the project could 
not be funded within the £1 billion budget agreed at the 2010 Spending 
Review. The National Audit Office criticised this initial competition as 
having been high risk, with insufficient planning, having a lack of rec-
ognition of the commercial risks and a lack of clarity over government 
finance for the project.

The government, therefore, launched a subsequent £1 billion com-
mercialisation competition in April 2012, with a somewhat reduced 
ambition. The two projects that have been supported under this 
scheme were the White Rose Project and the Peterhead Project, which, 
in December 2013 and February 2014 respectively, were awarded mul-
timillion-pound contracts to undertake Front End Engineering and 
Design (FEED) studies. FEED is a programme of detailed engineer-
ing, planning and financial work to finalise and de-risk aspects of the 
proposal ahead of taking final investment decisions and proceeding to 
construction. However, in November 2015, nearly four years after the 
competition, the government announced that it was no longer going 
to fund the CCS Commercialisation Competition and it is understood 
that the White Rose and Peterhead Projects will end as a result of the 
cancellation of the competition. 

However, its understood that the UK government did fund a 
four-year (2011–2015) £125 million cross-government CCS research, 
development and innovation programme (£62 million to support 
fundamental research and understanding, £28 million to support the 
development and demonstration of CCS components and next-gen-
eration technologies (such as turbines or new solvents to capture the 
carbon dioxide) and £35 million for pilot-scale projects to bridge the 
gap between research and commercial scale deployment).

On 7 August 2014, the DECC published ‘Next Steps in CCS: Policy 
Scoping Document’, which summarised the relevant policies and 
actions and seeks evidence on a possible Phase 2 of CCS deployment, 
however given the withdrawal in government funding support, this has 
not progressed. 

The government has put in place the regulatory regime for govern-
ing CCS. The framework for the licensing regime was first established 
under the Energy Act 2008 in advance of the EU Directive on CCS (on 
the basis that the UK wanted to pre-empt EU regulation to put itself in 
a leading position). EU Directive 2009/31/EC on the geological storage 
of carbon dioxide (the CCS Directive) was subsequently implemented 
in the UK by the Storage of Carbon Dioxide (Licensing etc) Regulations 
2010 (SI 2010/2221). These 2010 Regulations implemented the require-
ments of the CCS Directive relating to licensing and storage and 
amending and creating greater detail for the UK licensing regime for 
storage and exploration stages of CCS. The Storage of Carbon Dioxide 
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(Termination of Licences) Regulations 2011 govern the transfer of 
responsibility following termination of CCS licences. 

In addition, the Energy Act 2010 put in place the financial incentive 
mechanism to support construction of CCS demonstration projects 
(as above) and requires the government to report on the development 
and use of CCS. In February 2012, the Storage of Carbon Dioxide 
(Inspection) Regulations 2012 (SI 2012/461) came into force, which 
amend the 2010 Licensing Regulations and transpose article 15 of 
the CCS Directive on inspections of storage complexes. Finally, on 18 
October 2011 the Energy Act 2011 came into force, inserting into the 
Energy Act 2008 new sections on installations and submarine pipelines 
converted for CCS demonstration projects. However, without funding, 
it is proving difficult for projects to reach commercialisation stage and 
benefit from the legislative framework put in place.

A wide series of amendments to existing legislation was also nec-
essary to implement the Directive and harmonise the regulation of 
CCS activities with pre-existing legislation. These mainly concern 
environmental liability, pollution prevention and control, and envi-
ronmental impact assessment. It remains to be seen what position the 
government will take with regard CCS following Brexit but it does not 
bode well at all as the government has already withdrawn all material 
funding. Nevertheless, the Parliamentary Advisory Group on Carbon 
Capture and Storage has emphasised that CCS is essential for low-cost 
decarbonisation and that inaction will cost UK consumers £1–2 billion a 
year in the 2020s, rising to £4–5 billion per year in the 2040s. 

Climate matters in transactions

26 Climate matters in M&A transactions 

What are the main climate matters and regulations to 
consider in M&A transactions and other transactions?

Climate change considerations in M&A will be industry and transaction-
specific but will challenge every aspect of investment decision-making. 

Institutional investors, with a longer-term investment focus, are par-
ticularly sensitive to global (European and UK specific) regulatory 
and policy development. The physical and economic implications of 
climate change are highly uncertain and low-carbon policy risk has 
become even more important following various policy changes or con-
tradictions between incentive mechanisms. Adaptation becomes a key 
risk and opportunity in some sectors and for some businesses.

Due diligence is a fundamental part of any investment process. An 
investor will want to be satisfied a target is complying with its climate 
change obligations, among other things. At the basic level, ensuring the 
target has all the necessary consents and authorisations (eg, permits). 
At a level up, being aware of the target’s obligations under schemes 
such as the EU ETS, the CRC Energy Efficiency Scheme, the RO, the 
FITs scheme and the RHI scheme, all of which are discussed in previ-
ous questions. And overlaying that assessment, being conscious of how 
stable and transparent are the regulatory, tax and tariff structures. 

Specific climate change regulations may influence the valuation of 
the target or its leverage structure and may lead to a party requesting 
specific warranties and indemnities, clawbacks against the purchase 
price and negotiating protective exit structures.

Many companies will have an environmental strategy or a sustain-
ability policy as part of its CSR strategy. They are likely to also have a 
risk management strategy to measure and report their environmental 
impacts, including things like water use, air pollution, waste and bio-
diversity and GHG emissions. In October 2013 the government intro-
duced mandatory corporate reporting for all quoted companies to 
report on their GHG emissions. Private companies have been placed 
under a similar obligation since October 2013 under the Companies 
Act 2006. The government also provides specific guidance for freight 
transport operators and for companies wishing to report emissions 
from their work-related travel. It is imperative that companies keep 
up to date with climate change policy and legislative developments to 
enable them to capitalise on growth areas, minimise costs, and adapt 
early to become leaders or maintain their competitiveness.
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Main climate regulations, policies and authorities

1 International agreements

Do any international agreements or regulations on climate 
matters apply in your country? 

The United States has increased its focus on both domestic and interna-
tional climate change regulation. On 11 November 2014, the US struck 
a bilateral agreement with China under which both nations will seek to 
significantly reduce greenhouse gas (GHG) emissions. Under the agree-
ment, the US pledged to reduce GHG emissions to 26–28 per cent below 
2005 levels by 2025. On 31 March 2015, the US announced its commit-
ment to reduce GHG emissions to 26–28 per cent below 2005 levels by 
2025 as the basis for its ‘Intended Nationally Determined Contribution’ 
at the United Nations Climate Change Conference (COP21). In April 
2016, the US signed the ‘Paris Agreement’ arising from COP21, and 
President Obama is expected to ratify the Paris Agreement before the 
end of 2016. In June 2016, the US, Mexico, and Canada announced a 
joint goal of achieving 50 per cent ‘clean power’ generation by 2025, 
across all three countries. This goal may lead to increased trans-border 
transmission and energy infrastructure projects. The three nations also 
agreed to reduce methane emissions from the oil and gas sector by 
40–45 per cent by 2025.

The US previously ratified the United Nations (UN) Framework 
Convention on Climate Change on 15 October 1992, which became 
effective on 21 March 1994. The US signed the Kyoto Protocol on 11 
December 1998, but it does not apply to the US as the US Congress did 
not ratify it.

The US also is a party to the Montreal Protocol on Substances that 
Deplete the Ozone Layer (Montreal Protocol) since its finalisation 
in 1987. The Montreal Protocol and related US implementing legisla-
tion places certain restrictions on the production and use of ozone-
depleting substances, including hydrochlorofluorocarbons (HCFCs) 
and chlorofluorocarbons (CFCs), many of which are potent GHGs. 
Under the Montreal Protocol, the US must incrementally decrease 
HCFC consumption and production, with a complete HCFC phaseout 
by 2030. Other restrictions and regulations apply to the use of CFCs. 
On 6 November 2015, all 197 parties to the Montreal Protocol agreed 
on a process, called the ‘Dubai Pathway’, to further manage and reduce 
HCFC emissions. Under the Dubai Pathway, the parties will meet in 
October 2016 to consider amending the Protocol to reduce, and eventu-
ally eliminate, the use of hydrofluorocarbons (HFCs), which are potent 
greenhouse gases frequently used as HCFC and CFC substitutes, 
widely used in refrigeration systems. 

2 International regulations and national regulatory policies

How are the regulatory policies of your country affected by 
international regulations on climate matters?

The US lacks a comprehensive policy to regulate GHG emissions at 
the national level. In the absence of a national change programme, 
US regulatory agencies have taken numerous sector-based actions 
to reduce GHG emissions and often look to international standards 
and data when designing domestic GHG programmes. For exam-
ple, the US Environmental Protection Agency (EPA) often cites GHG 
emissions data and climate change research created by the UN’s 
Intergovernmental Panel on Climate Change (IPCC). Similarly, EPA 

and the Federal Aviation Administration (FAA) traditionally have 
worked with the International Civil Aviation Organization (ICAO) to 
establish aircraft emissions standards. EPA currently is in the midst of 
a multi-year rulemaking process to align US GHG emissions standards 
for aircraft with those created by ICAO.

3 Main national regulatory policies

Outline recent government policy on climate matters. 

Federal developments
Despite several promising attempts, the US Congress has failed to enact 
comprehensive climate change legislation. In the absence of legisla-
tion, President Obama has acted to reduce GHG emissions by using 
pre-existing regulatory authority, primarily under the federal Clean 
Air Act (CAA). On 25 June 2013, President Obama released his Climate 
Action Plan (CAP), which sets forth various goals for achieving domes-
tic GHG reductions. While the CAP has no legal effect itself, it serves as 
a roadmap for the Obama Administration’s climate change initiatives. 
The centrepiece of these initiatives, the Clean Power Plan, is discussed 
below. The Climate Action Plan also outlines current US strategy for 
deploying renewable energy, increasing energy efficiency, and spurring 
international action on climate change.

In March 2016, the US Supreme Court halted the implementation 
of the Clean Power Plan until the resolution of legal challenges in the 
US Court of Appeals for the DC Circuit. Oral arguments in the case 
were held in September 2016 before the full panel of judges on the DC 
Circuit. Although a final decision could take several months, the DC 
Circuit will determine whether the Clean Power Plan violates the Clean 
Air Act and illegally deprives states of regulatory authority. The losing 
party is likely to seek review by the US Supreme Court.

In August 2016, the White House Council on Environmental 
Quality published a final guidance on the consideration of GHG emis-
sions in National Environmental Policy Act (NEPA) reviews. The guid-
ance directs federal agencies to analyse a project’s GHG emissions and 
how climate change may affect the project over time. The guidance 
indicates that agencies should project GHG emissions via a quantita-
tive analysis when the necessary data and methods are reasonably 
available. However, the guidance does not offer a specific level of GHG 
emissions that would be considered ‘significant’ enough to require an 
environmental impact statement. 

Federal climate change regulation
A series of regulatory actions and related court decisions has created 
a regulatory framework under which EPA regulates GHG emissions 
from various sectors. In 2007, the Supreme Court issued its seminal 
opinion in Massachusetts v EPA, finding that GHGs met the definition 
of ‘air pollutant’ under the CAA. The Court further held that EPA had 
authority to regulate GHG emissions from new motor vehicles, and was 
obligated to do so if the Agency determined that motor vehicle GHG 
emissions endangered public health and welfare. In 2009 EPA issued 
its ‘Endangerment Finding,’ determining that the six primary GHGs 
recognised by the UN reasonably may be anticipated to endanger pub-
lic health and welfare. Concurrently, EPA determined that GHG emis-
sions from motor vehicles contribute to pollution that endangers public 
health and welfare.
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Transportation sector
The Endangerment Finding triggered a series of GHG regulatory 
efforts, beginning with EPA’s 2010 issuance of GHG emission and fuel 
economy standards for new light-duty vehicles and engines starting 
with Model Year 2012 (the Tailpipe Rule). In September 2011, in coor-
dination with the National Highway Traffic Safety Administration 
(NHTSA), EPA established fuel economy standards for light-duty cars 
and trucks in model years 2012–2016 (first phase) and 2017–2025 (sec-
ond phase). Together, these standards are projected to result in an aver-
age industry fleet-wide level of 163 grams/mile of carbon dioxide (CO2) 
in model year 2025, which is equivalent to 54.5 miles per gallon (mpg).

In September 2011, EPA and NHTSA, in collaboration with the 
California Air Resources Board (CARB), also established GHG emis-
sions and fuel economy standards for medium and heavy-duty trucks. 
Phase one of this programme covers vehicles built for the 2014 to 2018 
model years and is estimated to reduce CO2 emissions by about 270 
million metric tons (MMT) over the life of those vehicles. In August 
2016, EPA and NHTSA finalised Phase 2 of this programme, covering 
model years 2018–2027 for certain trailers and model years 2021–2027 
for semi-trucks, large pickup trucks, vans and all types and sizes of 
buses and work trucks. EPA expects these standards to reduce GHG 
emissions by about 1.1 billion MMT. 

On 15 August 2016, EPA promulgated an endangerment find-
ing for aircraft (the Aircraft Endangerment Finding). The Aircraft 
Endangerment Finding determined that GHG emissions from certain 
classes of aircraft engines, including those used by most large com-
mercial aircraft, contribute to the air pollution that causes climate 
change and endangers public health and welfare. EPA has not yet 
proposed aircraft engine GHG emission standards, but the Aircraft 
Endangerment Finding represents a step in that direction, much as 
the 2009 Endangerment Finding was the first step towards regulat-
ing GHG emissions from motor vehicles. EPA is working to align any 
eventual standards with those issued by ICAO. According to EPA, GHG 
emissions from aircraft represent 12 per cent of transport-related GHG 
emissions in the US, and 3 per cent of total US GHG emissions.

Electric power sector
When the Tailpipe Rule took effect in January 2011, GHGs became 
a ‘regulated pollutant’ under the CAA. Accordingly, EPA undertook 
various rulemaking processes to incorporate GHG emissions into 
programmes applicable to stationary sources, which include the Title 
V operating permit programme and the Prevention of Significant 
Deterioration (PSD) programme. These permitting programmes are 
discussed further in question 10.

In the wake of Massachusetts v EPA, a coalition of states and envi-
ronmental groups sued EPA to compel the agency to issue performance 
standards for GHG emissions from fossil fuel-fired power plants. In 
2010, EPA agreed to propose and finalised two separate New Source 
Performance Standards (NSPSs) for CO2 emissions, one for existing 
electric generating units (EGUs), and another for new, modified and 
reconstructed EGUs. EPA issued initial proposals for new sources in 
2012 and 2013. However, in conjunction with the CAP, President Obama 
instructed EPA to re-propose new source GHG standards and to issue 
GHG performance standards for existing power plants. In August 2015, 
this process culminated with the issuance of the Clean Power Plan 
(CPP), which establishes the GHG NSPS for existing power plants, and 
the GHG NSPS for new, modified and reconstructed EGUs.

Existing EGUs – the Clean Power Plan
The CPP is the most significant attempted US action on climate change 
at the national level to date. As noted above, the rule has been stayed 
pending review by the DC Circuit, and any future review by the US 
Supreme Court. Many observers expect that the US Supreme Court will 
eventually determine the fate of the regulation. 

Relying on section 111(d) of the CAA, the CPP establishes GHG 
emissions standards for existing fossil fuel-fired power plants. These 
emissions standards are based on the Best System of Emission 
Reduction (BSER) as determined by EPA. Under the CPP, EPA has 
defined BSER as consisting of three ‘building blocks’:
• improving operating efficiency at affected power plants;
• substituting generation from lower-emitting EGUs for generation 

from higher-emitting EGUs; and

• increasing renewable energy generating capacity to displace power 
generated by fossil fuel-fired power plants.

These building blocks are applied to each state’s unique energy mix to 
calculate a state-specific GHG emissions rate target. To encourage and 
enable cap-and-trade programmes as a compliance mechanism, EPA 
also issued statewide mass-based standards that are extrapolated from 
the rate-based standards and reflect baseline generation in each state.

If the CPP survives judicial review, states will be required to develop 
State Implementation Plans (SIPs) to achieve their respective GHG 
emission reduction goals at either the individual power plant level or on 
a statewide basis. States have considerable flexibility to design compli-
ance measures, which may include cap-and-trade programmes, renew-
able power programmes, individual plant emissions limitations, energy 
efficiency measures, and other mechanisms to reduce overall GHG 
emissions from the power sector. States are permitted to propose plans 
that allow for interstate trading without formally entering into multi-
state plans, which reduces the logistical barriers for states that generally 
wish to participate in trading but do not want to develop or participate in 
a formal multi-state plan. States that fail to submit an approvable plan 
will be subject to a federal implementation plan issued by EPA, which, 
as currently proposed, would require those states to participate in a 
GHG emissions trading programme. 

New, modified and reconstructed EGUs
Concurrent with its release of the CPP, EPA released a final rule to limit 
GHG emissions from new, modified, and reconstructed EGUs. EPA’s 
final rule for new EGUs not only serves as a stand-alone regulation, but 
also provides the legal underpinning for issuance of the CPP. Under 
EPA’s interpretation of the CAA, a 111(b) rule for EGUs is necessary to 
trigger the authority to issue the 111(d) rule. 

EPA’s final NSPS rule limits GHG emissions from new, modified, 
and reconstructed EGUs. The new-source rule is also based on the 
concept of BSER, and establishes separate GHG performance stand-
ards for coal and natural gas-fired power plants. New coal-fired EGUs 
must emit no more than 1,400lbs CO2/megawatt hour (MWh), while 
almost all new natural gas-fired EGUs must emit no more than 1,000lbs 
CO2/MWh. The coal-fired EGU standard will almost certainly require 
the use of at least partial carbon capture and storage (CCS) technology, 
since even the most advanced type of coal plants achieve a CO2 emis-
sion rate of around 1,700–1,800lbs/MWh. The standard applicable to 
natural gas-fired power plants is achievable using advanced natural gas 
combined cycle (NGCC) technology. EPA forecasts that its new-source 
standards will have limited cost and GHG impacts through 2022, given 
the low price of natural gas and limited interest in constructing new 
coal-fired power plants in the US.

Biomass 
In 2011, EPA published a final rule that deferred GHG permitting 
requirements for biomass-fired and other biogenic sources until 21 July 
2014 (Deferral Rule). This rule had the effect of temporarily exempt-
ing these sources from GHG permitting under the PSD and Title V pro-
grammes. However, on 12 July 2013, the DC Circuit Court vacated the 
Deferral Rule, which removed the temporary exemption and subjected 
biomass facilities to GHG permitting. While the court held that EPA 
had not adequately justified its decision to exempt biomass emissions 
temporarily, it left open the possibility that EPA could permanently 
exempt biomass from GHG permitting if EPA could identify proper 
CAA authority to do so. Biomass industries and energy producers have 
asked EPA to create such a permanent exemption; in the interim, bio-
mass issues are being handled individually during the Title V and PSD 
permitting processes.

EPA also is in the midst of a process to evaluate the impact of bio-
genic CO2 emissions from stationary sources. In November 2014, EPA 
released its ‘Revised Framework for Assessing Biogenic CO2 Emissions 
from Stationary Sources’, which incorporates information from the 
scientific community and other stakeholders. EPA plans to continue 
refining this assessment through a second round of peer review with 
the Science Advisory Board (SAB). EPA’s work on this continues, and 
in April, 2016, EPA held a workshop entitled ‘Fostering Constructive 
Dialogue on the Role of Biomass in Stationary Source Carbon Strategies.’ 
There is a current difference of opinion across various stakeholders on 
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how to calculate biogenic CO2 emissions and the carbon benefits asso-
ciated with the use of different forms of biomass. 

The CPP did little to clarify the role of biomass. The CPP generally 
provides that states may rely on ‘qualifying biomass’ to meet their state 
goals, but that such use will require demonstrations by the state that the 
biomass feedstocks contribute to net reductions in CO2 emissions. EPA 
did not provide robust standards for assessing biomass emissions and 
instead left it to the states to assess the CO2 emissions benefits of differ-
ent biomass feedstocks. The CPP also references sustainable forestry 
and agriculture as tools for reducing dependence on fossil fuels, but 
does not incorporate a specific role for biomass in state implementation 
plans. As a result, the precise role of biomass in the US remains uncer-
tain, at least until EPA develops a broader biomass rule or a comprehen-
sive biogenic CO2 emissions accounting mechanism.

Oil and gas sector
In 2012, EPA promulgated NSPSs for the Crude Oil and Natural Gas 
Production source category that regulate volatile organic compound 
emissions from gas wells, centrifugal compressors, reciprocating com-
pressors, pneumatic controllers, storage vessels and leaking compo-
nents at natural gas processing plants, and sulphur dioxide emissions 
from natural gas processing plants. EPA revised these standards in 
2013, 2014 and early 2015. EPA also enacted revisions to the National 
Emission Standards for Hazardous Air Pollutants for Oil and Natural 
Gas Production Facilities. While not directly regulating GHGs, EPA 
predicted that these regulations would result in significant climate co-
benefits due to anticipated methane reductions.

In the spring of 2014, President Obama released a ‘Strategy to 
Reduce Methane Emissions’ that identified key sources of methane 
emissions (landfills, coal mines, agriculture, and the oil and gas sector) 
and set forth a plan to reduce GHG emissions from those sources. In 
January 2015, the Obama Administration announced a new goal to cut 
methane emissions from the oil and gas sector by 40 per cent to 45 per 
cent over the next decade. 

In June 2016, EPA published two final rules in support of President 
Obama’s methane reduction initiative. First, EPA adopted the Final 
Source Determination Rule to clarify what onshore oil and natural gas 
facilities collectively constitute the ‘stationary source’ for purposes of 
New Source Review and Title V permitting. The rule excludes facili-
ties located beyond a quarter of a mile from the stationary source, and 
allows case-by-case evaluation of whether facilities located within a 
quarter of a mile are part of the stationary source based on the common 
sense notion of a plant. Higher levels of emissions from the aggregation 
of multiple sources can trigger applicability of more burdensome and 
costly air permit requirements.

Second, in amendments to the NSPS for the oil and gas sector 
EPA established first-ever methane emissions limits for certain new, 
reconstructed, and modified facilities, including hydraulic fractur-
ing wells. An important component of the rule requires operators to 
employ a leak detection program to control fugitive emissions from 
leaking equipment. EPA estimates the final NSPS will reduce 510,000 
short tons of methane by 2025, equivalent of reducing 11 million metric 
tons of carbon dioxide. Contemporaneous with this NSPS amendment 
EPA issued the first draft of an Information Collection Request (ICR) to 
gather information in support of future methane regulations for exist-
ing oil and gas sources. The final ICR will consist of an ‘operator survey’ 
requesting information on the number and types of equipment at all 
onshore oil and gas production facilities, and a ‘facility survey’ request-
ing emissions information from a representative sample of facilities. 
EPA anticipates that the ‘operator survey’ will begin in the fall of 2016. 

Energy efficiency 
To date, national-level energy efficiency policies have relied more on 
voluntary and cooperative measures than legislative mandates, though 
there are a few exceptions. On 30 April 2015, President Obama signed a 
bill designed to improve building efficiency standards. Reflecting more 
modest aspirations than previously proposed energy efficiency bills, 
this recent legislation may nonetheless indicate a growing bipartisan 
consensus on energy efficiency. Despite the lack of significant national 
mandates, energy efficiency has gained significant traction in the US as 
a mechanism for avoiding increased energy consumption and reducing 
GHG emissions. 

President Obama has undertaken a series of executive actions 
designed to raise awareness and increase energy efficiency in the US. 
For example, the Office of Energy Efficiency and Renewable Energy 
(EERE) supports research into energy-saving technologies for deploy-
ment across the residential, manufacturing and building sectors. 
EERE’s Building Technologies Office has issued 42 new or updated 
efficiency standards for appliance and equipment energy efficiency 
since 2009. In addition, the US Department of Energy (DOE) runs 
the Federal Energy Management Program, which focuses on reducing 
energy consumption and increasing the proportion of renewable energy 
utilised at federal agencies. The DOE also runs a ‘Better Buildings’ pro-
gramme, with a goal of increasing building energy efficiency by 20 per 
cent over the next decade across the commercial, public, industrial, 
and residential sectors. This cooperative programme focuses on out-
reach, knowledge transfer, and market-driven energy efficiency solu-
tions. On 30 August 2012, President Obama signed Executive Order 
13624, ‘Accelerating Investment in Industrial Energy Efficiency,’ which 
focused on increasing combined heat and power (CHP) systems and 
established a national goal of creating 40 gigawatts of new CHP capac-
ity by 2020. On 19 March 2015, President Obama signed Executive 
Order 13693, ‘Planning for Federal Sustainability in the Next Decade,’ 
which requires federal agencies to reduce energy intensity 2.5 percent 
annually through 2025, compared to a baseline year of FY 2015. This 
has led to significant investments by the federal government in energy 
efficiency measures. Through these and other programmes, the federal 
government creates incentives and provides support for energy effi-
ciency and related technologies.

Regional climate change programmes
The Regional Greenhouse Gas Initiative (RGGI) encompasses the east-
ern states of Connecticut, Delaware, Maine, Maryland, Massachusetts, 
New Hampshire, New York, Rhode Island and Vermont. Collectively, 
RGGI states account for about 20 per cent of the US gross domestic 
product. RGGI was the first market-based GHG reduction scheme in 
the US and operates a cap-and-trade programme covering the power 
sector. RGGI lowered its GHG emissions cap beginning in 2014, to 
91 million short tons, with annual follow-on decreases of 2.5 per cent 
from 2015 to 2020. Currently, various industry and environmental 
stakeholder groups are seeking a further tightening of RGGI’s GHG 
emissions caps beyond 2020. Membership in RGGI is voluntary and 
subject to change. New Jersey withdrew from RGGI in 2011, while 
Pennsylvania’s current governor supports joining RGGI. As states seek 
mechanisms for complying with the CPP, additional states may con-
sider joining RGGI. RGGI and related issues are discussed further in 
questions 12 to 15.

The Western Climate Initiative (WCI) launched in 2007, but after 
many years of work by certain states in the US and provinces in Canada 
it has yet to develop into a functioning programme and appears unlikely 
to do so. It did lead to the development of WCI, Inc, a non-profit cor-
poration that provides administrative and technical services to the 
GHG emission allowance trading schemes of California and Quebec. 
California’s Cap-and-Trade programme, discussed further below, 
currently allows for other jurisdictions to ‘link’ with it provided that 
certain criteria are met, and such a linkage exists between California 
and Quebec. The Canadian province of Ontario is poised to join this 
programme, with both California and Ontario undertaking significant 
regulatory processes to enable this to occur beginning 2018. The State 
of Washington also has entertained linking with California and these 
other jurisdictions. California’s regulatory amendments process for the 
Cap-and-Trade programme, which began in 2016 and is expected to 
be completed in mid-2017, includes proposed amendments that would 
facilitate more diverse linkage options that may assist Washington in 
linking with it.

State climate change programmes
California’s Global Warming Solutions Act, also known as AB 32, was 
signed into law on 27 September 2006. AB 32 established a mandate 
to reduce GHG emissions to 1990 levels by 2020 and granted broad 
authority to CARB to develop and implement a broad strategy to achieve 
that goal. On 8 September 2016, Governor Brown signed into law a pair 
of bills, SB 32 and AB 197, that amended AB 32 in several ways. Most 
importantly, SB 32 extended and expanded the state’s commitment to 
reducing GHG emissions, establishing a new reduction target of 40 per 
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cent below 1990 levels by 2030. CARB’s strategy to achieve these emis-
sion reduction goals is set forth in its Scoping Plan, which summarises 
the state’s diverse set of GHG emission reduction programmes (several 
of which are administered by state agencies other than CARB). These 
include programmes in nearly every sector of the economy, includ-
ing energy (eg, regional balancing markets, efficiency), transportation 
(eg, zero emission vehicles, low-carbon fuel standard, high-speed rail 
system), agriculture (eg, methane capture standard), water (eg, con-
servation programmes), waste management (eg, eliminate disposal of 
organic material at landfills), and natural lands (eg, forest carbon plan). 
In CARB’s 2014 updated Scoping Plan, the 2020 cap on annual GHG 
emissions was set at 431 million short tons, which CARB calculates as 
an emission reduction goal of 78 million short tons below predicted 
2020 ‘business as usual’ emissions (509 million short tons). In 2016 
CARB began working on another update to its Scoping Plan to account 
for an emissions target of 40 per cent below 1990 levels by 2030 (which 
had been established by Executive Order prior to the passage of SB 32).

Although it accounts for only about 30 per cent of the emission 
reductions under the current Scoping Plan (23 of the 78 million), the 
central feature is a multi-sector cap-and-trade GHG emissions pro-
gramme, which was first implemented in 2013. The programme cre-
ates the second-largest carbon market in the world, after the European 
Union’s, and covers 85 per cent of all GHG emissions in California. The 
programme began with the power and industrial sectors, and in 2015 
expanded to cover transportation and heating fuels. (See below.) AB 32 
mandates GHG emission reductions by 2020 only, but as noted above, 
SB 32 was enacted in 2016, extending the emission reduction mandate 
to 2030. Executive orders establish a further GHG emission reduc-
tion goal of 80 per cent below 1990 levels by 2080. As noted above, in 
2016 CARB undertook a regulatory amendments process for its Cap-
and-Trade regulation and its accompanying GHG emissions monitor-
ing regulation; the amendments are set to be finalised in mid-2017. 
These amendments will assist CARB in implementing the programme 
through 2030 and prepare California to comply with the CPP. There is 
a degree of uncertainty regarding the Cap-and-Trade programme and 
its regulations, however. While SB 32 extended and expanded the GHG 
emission reduction mandate to 2030, it did not expressly authorise 
the Cap-and-Trade programme as the market-based mechanism for 
achieving a portion of these emission reductions. Indeed, language in 
its companion bill, AB 197, appears to require CARB to prioritise direct 
GHG emission reduction measures over market-based measures. A 
legal challenge that contends that the allowance auctions that are a 
central part of the Cap-and-Trade programme constitute an illegal tax, 
the case known as California Chamber of Commerce v CARB, is pending 
before the California Court of Appeal for the Third District; a decision 
is anticipated by early 2017. If the Court strikes down the allowance 
auctions, it is not clear what form the Cap-and-Trade programme will 
take thereafter or even if it will survive. Whichever side loses is sure to 
seek review by the California Supreme Court, and review is likely to be 
granted given the importance of the case. Most commentators antici-
pate that the current legal uncertainty will be largely resolved in 2017, 
by either the California Supreme Court or the California legislature. 
The Clean Energy and Pollution Reduction Act of 2015, also known as 
SB 350, established statewide goals for 2030 of 50 per cent electricity 
generation from renewable resources (ie, a renewable portfolio stand-
ard of 50 per cent) and doubling energy efficiency in electricity and 
natural gas usage (in effect, a ‘green buildings’ initiative) also plays an 
important role in California’s climate change efforts. 

Following California’s lead, Massachusetts and Connecticut also 
have enacted GHG emission reduction legislation. The Massachusetts 
Global Warming Solutions Act, enacted in 2008, targets a reduction in 
statewide GHG emissions of 25 per cent from 1990 levels by 2020, and 
an 80 per cent reduction from 1990 levels by 2050. The legislation is 
not self-implementing, but instead creates a framework for reducing 
GHG emissions from various sectors, such as electricity, transporta-
tion and buildings. In 2016, the Massachusetts Supreme Judicial Court 
ruled that current efforts were insufficient to achieve the goals of the 
Global Warming Solutions Act and ordered the state to set firm lim-
its on GHG emissions for various sectors. Somewhat less ambitious, 
Connecticut’s Global Warming Solutions Act, also adopted in 2008, tar-
gets a reduction of statewide GHG emissions of 10 per cent from 1990 
levels by 2020, with an 80 per cent reduction from 2001 levels required 
by 2050. These laws are driving increased action in Massachusetts and 

Connecticut in a variety of areas, including a focus on renewable energy 
development, energy efficiency, and reduction of fossil fuel use. Other 
states have implemented less ambitious programmes aimed at reduc-
ing GHG emissions, primarily related to the power sector. For exam-
ple, Oregon, Montana, Washington, New York, Illinois and Minnesota 
all have enacted some form of requirements related to GHG emissions 
from new electric generating facilities. Some states are beginning to 
broaden their GHG reduction efforts beyond the electric power sector. 
In June, 2016, Washington released draft regulations that would estab-
lish a multi-sector GHG emissions reduction scheme, requiring annual 
reductions of 1.7 per cent in GHG emissions from each covered facil-
ity. The programme has some cap-and-trade elements as well, allow-
ing a certain percentage of compliance obligations to be met through 
retirement of emissions allowances and offset credits obtained from 
other programmes. Washington is exploring linkage with California’s 
Cap-and-Trade programme, which would provide a source of such 
allowances and credits. At the same time, Washington residents will 
vote in late 2016 on whether to adopt a state-wide carbon tax, which 
would begin at US$15 per tonne of carbon in the first year and increase 
to US$25 per tonne in year two, with smaller annual increases thereaf-
ter. Oregon is also considering establishing a broader cap-and-trade 
programme, potentially with linkages to California, Washington, and 
other states. Two factors have increased state-level activity over the 
past two years: greater public support for GHG regulation and the need 
for states to comply with the federal CPP and other GHG programmes. 
GHG reduction efforts are expanding across the US, but unevenly, with 
coastal states generally more receptive to GHG reduction programmes 
than inland states. 

4 Main national legislation

Identify the main national laws and regulations on climate 
matters. 

As discussed in question 3, the US lacks any national climate change 
legislation. See question 3 for a discussion of US regulatory activi-
ties. See question 19 for a discussion of renewable energy policies 
and programmes.

5 National regulatory authorities

Identify the national regulatory authorities responsible 
for climate regulation and its implementation and 
administration. Outline their areas of competence.

EPA is the primary national regulatory authority with responsibil-
ity for climate regulation. EPA’s authority includes promulgation and 
enforcement of CAA standards for GHG emissions for both mobile 
and stationary sources; GHG reporting programmes; adaptation to a 
changing climate; and protection of drinking water aquifers under the 
federal Safe Drinking Water Act with regard to CCS underground injec-
tion technologies.

NEPA requires federal agencies to consider potential environmen-
tal impacts associated with major federal actions that may significantly 
affect the environment. The Council on Environmental Quality (CEQ) 
is charged with ensuring federal agencies comply with NEPA. On 18 
February 2010, CEQ issued Draft NEPA Guidance on Consideration 
of the Effects of Climate Change and Greenhouse Gas Emissions to 
help federal agencies address climate change impacts under NEPA. 
Most federal agencies now consider climate change during the NEPA 
process. On 2 August 2016, the CEQ released its final guidance on how 
federal agencies should consider the impacts of their actions on cli-
mate change. In particular, agencies must now make efforts to quantify 
projected GHG emissions resulting from federal approvals, whenever 
the data and tools exist to quantify such emissions. The guidance also 
lays out standards for describing climate change impacts, and counsels 
agencies to consider alternative approaches to each project that would 
increase resilience to climate change. 

In July 2015, the US Government Interagency Working Group on 
the Social Cost of Carbon revised the social cost of carbon (SCC) esti-
mates to reflect updates to the underlying models. As an example, using 
2015 emissions and a 3 per cent discount factor, the SCC is US$36. That 
cost will rise to US$50 a metric ton in 2030 and US$69 a metric ton 
in 2050. The SCC, which was designed for federal agencies to utilise 
in cost-benefit analyses of regulatory actions that impact cumulative 
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global emissions, sets the incremental cost to society of each metric 
ton of CO2 emitted and varies by emissions year and assumed discount 
rate. This SCC has been widely criticised by industry as having been 
increased without appropriate public process or analysis; at the same 
time, many environmental advocacy groups believe the figure is too 
low. In August 2016 the 7th US Circuit Court of Appeals upheld the 
Department of Energy’s use of the Social Cost of Carbon metric in an 
energy efficiency rulemaking action. Further litigation over this metric 
may occur as its regulatory use expands. 

General national climate matters

6 National emissions and limits

What are the main sources of emissions of greenhouse gases 
(GHG) (or other regulated emissions) in your country and the 
quantities of emissions from those sources? Describe any 
limitation or reduction obligations. Do they apply to private 
parties in your country?

The most recent comprehensive GHG emissions data for the US is 
EPA’s 2016 ‘Inventory of US Greenhouse Gas Emissions and Sinks’, 
which covers the period from 1990 through 2014. Mandatory GHG 
reporting began in 2011 for certain industries and in 2012 for others. As 
a result, EPA’s 2016 report includes robust GHG emissions data from 
various sectors of the US economy. According to EPA’s 2016 report, 
total US GHG emissions were 6,870.5MMT of CO2 equivalent (CO2e) 
in 2014. Leading sector-based emissions (in MMT CO2e) are as follows: 
electricity generation, 2,039.3; transportation, 1,737.6; industrial, 813.3; 
residential, 345.1; commercial, 231.9. Other sectors were less significant. 
While CO2 emissions are the largest source of total GHG emissions in 
the US, in 2014 methane emissions across various sectors accounted for 
730.8MMT CO2e, nitrous oxide accounted for 403.5MMT CO2e, and 
hydrofluorocarbons accounted for 166.7MMT CO2e. Other types of 
GHG emissions were less significant.

In 2014, the US experienced a 1 per cent increase in GHG emis-
sions from 2013. A cool winter led to an increase in residential and com-
mercial heating, while an increase in transportation emissions resulted 
from an increase in miles travelled by vehicle and fuel use by on-road 
transportation. The US remains a large contributor to global GHG emis-
sions. Globally, EPA estimates that 32,190MMT CO2 were added to the 
atmosphere through fossil fuel combustion in 2013, with the US contrib-
uting about 16 per cent.

GHG emissions standards apply to private commercial entities to 
the extent that entity is subject to regulation by the relevant national 
or state authority. See question 3 for a discussion of GHG emis-
sion limitations.

7 National GHG emission projects

Describe any major GHG emission reduction projects 
implemented or to be implemented in your country. 
Describe any similar projects in other countries involving the 
participation of government authorities or private parties 
from your country.

At the federal level, GHG emission reductions are primarily driven 
by CAA regulation, which does not currently contemplate emissions 
reduction projects or carbon offsets as compliance mechanisms. See 
question 3 for a discussion of GHG regulations, permitting require-
ments, and related GHG emission reductions. RGGI and California’s 
AB 32 both establish a system for GHG emission reductions. Carbon 
offsets are one component of complying with California’s GHG reduc-
tion scheme, and are generated through several approved methodolo-
gies. See questions 3 and 12 to 15 for a broader discussion of RGGI and 
California’s programme. See question 19 for a discussion of renewable 
energy policies.

Domestic climate sector

8 Domestic climate sector

Describe the main commercial aspects of the climate sector in 
your country, including any related government policies.

Commercial climate business in the US is fragmented, largely due to 
the lack of comprehensive national climate change regulation. The 

CPP, discussed in question 3, may help to consolidate and increase the 
commercial climate sector. At present, the main drivers of the US cli-
mate sector are emissions credit trading under RGGI; emissions credit 
and offset trading under California’s AB 32; and biofuel requirements 
and related credit trading. Emissions trading and commercial aspects 
of RGGI and California’s AB 32 are discussed in questions 3 and 12 to 15; 
biofuels are discussed in question 24. See question 19 for a discussion of 
the renewable power sector.

General GHG emissions regulation

9 Regulation of emissions

Do any obligations for GHG emission limitation, reduction 
or removal apply to your country and private parties in your 
country? If so, describe the main obligations.

Various national, regional and state programmes exist in the US to regu-
late GHG emissions. See question 3 for a comprehensive discussion of 
US GHG emissions regulations.

10 GHG emission permits or approvals

Are there any requirements for obtaining GHG emission 
permits or approvals? If so, describe the main requirements.

Certain stationary sources are required to obtain Title V operating per-
mits and PSD permits for GHG emissions. These CAA programmes are 
overseen and enforced by EPA. Under the CAA’s ‘cooperative feder-
alism’ approach, most states manage GHG permitting in conjunction 
with any applicable state laws or programmes. Typically, any applicable 
NSPS GHG emissions limits (such as those imposed by the CPP or new 
source NSPS programme) will be incorporated into a facility’s Title V 
operating permit.

The CAA’s permitting thresholds of 100 or 250 short tons per year 
are so low that, when applied to GHGs, they would sweep hundreds of 
thousands of very small sources into the GHG permitting programme. 
Recognising that this result would be contrary to Congressional intent 
and unnecessarily burdensome, EPA issued a ‘Tailoring Rule’ in 2010 
that attempted to rationalise permitting thresholds in the GHG context 
by setting the PSD and Title V applicability thresholds at 100,000 short 
tons per year for new and existing sources. Various groups challenged 
the Tailoring Rule and on 23 June 2014 the Supreme Court partially 
vacated the rule, holding that EPA had exceeded its statutory author-
ity in adjusting the permitting thresholds for GHG purposes. As a result 
of this decision, stationary sources are now subject to GHG permitting 
requirements only if they would have been subject to CAA permitting 
requirements ‘anyway’, based on emissions of other pollutants. These 
‘anyway’ sources account for the vast majority of stationary source 
GHG emissions in the US. EPA and state air agencies are adjusting their 
GHG permitting programmes to comply with the Court’s decision. The 
current permitting threshold for GHG ‘anyway’ sources under Title V 
and PSD permitting is 75,000 short tons of CO2e per year for new and 
existing sources, and for modifications resulting in a net GHG emis-
sions increase equal to or greater than 75,000 short tons per year. EPA is 
continuing to develop its GHG permitting programme and strengthen 
the underlying legal basis.

When obtaining permits under the PSD programme, including new 
source review (NSR) permits, sources must evaluate available emis-
sions reductions options to determine the ‘best available control tech-
nology’ (BACT) for that facility. BACT determinations are made on a 
case-by-case basis considering energy, environmental, and economic 
impacts, and other costs. Over time, technological advancements 
increase the degree of attainable emissions reductions. EPA has issued 
guidance as to relevant BACT considerations for various industry sec-
tors and maintains a database of BACT determinations for GHG emis-
sions and other pollutants.

11 Oversight of GHG emissions

How are GHG emissions monitored, reported and verified?

EPA’s mandatory Greenhouse Gas Reporting Rule requires reporting 
of GHG data and other relevant information for facilities in 41 source 
categories. Among other sectors, the GHG reporting programme 
applies to power plants, petroleum and natural gas systems, refiner-
ies, and the chemicals, waste, metals, minerals, and pulp and paper 
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industries. In general, the rule covers US sources that emit 25,000 short 
tons or more CO2e per year. Data is submitted electronically and EPA 
has processes for identifying potential errors and verifying data. EPA 
compiles reported GHG to create its annual GHG inventory for the US. 
Compliance for covered sources is mandatory, and administrative, civil 
or criminal penalties may apply for violations.

Several states also have implemented GHG reporting rules, and 
the reporting thresholds differ by state. For example, Massachusetts’ 
GHG reporting rule is triggered for any facility that emits more than 
5,000 short tons of CO2e per year. California’s regulation requires GHG 
reporting for certain industrial facilities, fuel suppliers, and electricity 
importers that emit 10,000 short tons of CO2e per year. (Entities that 
emit more than 25,000 short tons of CO2e per year are also covered by 
the state’s cap-and-trade programme.) Entities must comply with both 
federal and state GHG reporting requirements, if applicable.

GHG emission allowances (or similar emission instruments)

12 Regime

Is there a GHG emission allowance regime (or similar regime) 
in your country? How does it operate? 

There is no GHG allowance regime at the federal level. RGGI and 
California operate cap-and-trade programmes with associated emis-
sions allowance regimes.

RGGI is limited to the power sector and uses an allowance sys-
tem for compliance; electric power generators subject to RGGI are 
required to hold CO2 allowances equal to the amount of CO2 they emit 
in a given compliance year. Each RGGI state issues allowances in an 
amount defined by each state’s applicable law or regulation implement-
ing RGGI. Collectively, these allowances comprise the annual RGGI 
cap. For several years, the RGGI cap existed at a level that exceeded 
demand. Following a programme review in 2012, RGGI lowered its cap 
to 91 million short tons for 2014, with an annual reduction of approxi-
mately 2.5 per cent until it reaches approximately 91 million short tons 
in 2020. Other mechanisms are in place to account for surplus allow-
ances issued from 2009 to 2013. The RGGI 2015 cap is 88.7 million 
short tons, and the RGGI 2015 adjusted cap is 66.8 million short tons. 
The adjusted cap of 66.8 million reflects the total the number of CO2 
allowances allocated by RGGI in 2015. One unique feature of RGGI is 
that allowances are distributed primarily through quarterly auctions. 
After the cap adjustments took place, the average auction clearing price 
increased for RGGI allowances increased markedly, from US$2.92 in 
2013 to US$4.72 in 2014. During 2015, the average auction clearing price 
increased 29 per cent, rising from US$4.72 in 2014 to an average price of 
US$6.10 in 2015. Secondary market prices were consistent with auction 
prices. Through mid-2016, RGGI had conducted 32 successful allow-
ance auctions; at the latest RGGI auction for which data is available, 
RGGI states sold a combined 15,089,652 allowances for total proceeds 
of US$68,356,123.56. RGGI also utilises a cost containment reserve sys-
tem to allocate and auction additional allowances when needed to limit 
price volatility.

California’s cap-and-trade programme is administered by CARB 
as a central feature of its GHG emission reduction plan under AB 32. 
Under this programme, which began in 2013, CARB sets an annual cap 
on GHGs and issues a limited number of emission allowances, each of 
which authorises its holder to emit one MT CO2e. The number of avail-
able allowances is limited by the cap, and declines by approximately 
3 per cent each year. In 2013, when the programme was limited to the 
power and large industrial sectors, the cap was set at 162.8MMT; in 
2015, with the addition of transportation and heating fuels, the cap was 
set at 394.5MMT; in 2020 the cap will be ratcheted down to 334.2MMT. 
Entities that emit 25,000MT CO2e annually are obliged to surrender 
a certain number of compliance instruments to CARB each year, con-
sistent with each entity’s reported emissions. Compliance instruments 
consist primarily of allowances, which can be purchased from CARB 
at quarterly auctions. In addition, up to 8 per cent of a covered entity’s 
obligation can be met with CARB-certified offsets. Both allowances and 
offsets also may be bought and sold on the secondary market, subject to 
certain restrictions. 

CARB exercises broad oversight over this market, much as the fed-
eral Securities and Exchange Commission supervises markets for finan-
cial instruments in the United States. Covered entities are required to 
disclose substantial information to CARB, including information about 

corporate ownership and affiliates, directors and officers, high-level 
employees, and legal and market-strategy advisers.

California’s cap-and-trade programme has survived several liti-
gation challenges to date, though one significant case challenging the 
auction programme as an illegal tax is awaiting a decision from an inter-
mediate appellate court. A decision is anticipated some time in 2016.

In 2016, California’s cap-and-trade programme remains linked 
with that of the Canadian province of Quebec, meaning that allow-
ances issued by either jurisdiction may be used by entities in both. 
California conducted eight quarterly allowance auctions before linking 
with Quebec and the two jurisdictions have held eight joint quarterly 
auctions since the first one in November 2014. The Canadian province 
of Ontario began developing a cap-and-trade programme in 2015 and it 
is anticipated that it will link with California in 2018. Other states in the 
US could develop cap-and-trade programmes in response to the CPP, 
and if so they also may link with the California–Quebec programme. 
See question 3 above on regional climate change programmes for more 
detailed information. 

13 Registration

Are there any GHG emission allowance registries in your 
country? How are they administered? 

There is no GHG allowance regime at the federal level. The registry 
for RGGI allowances is called the ‘CO2 Allowance Tracking System’ 
(RGGI-COATS). Each RGGI allowance has a unique serial number, 
and is registered in RGGI-COATS, which then tracks initial ownership, 
transfer and retirement of allowances. California and other linked juris-
dictions utilise the Compliance Instrument Tracking System Service 
(CITSS) as an allowance registry. CITSS tracks the issuance, initial own-
ership, transfer and retirement of allowances and offsets.

14 Obtaining, possessing and using GHG emission allowances

What are the requirements for obtaining GHG emission 
allowances? How are allowances held, cancelled, surrendered 
and transferred? Can rights in favour of third parties (eg, a 
pledge) be created on allowances?

There is no GHG allowance regime at the federal level. See questions 
12 and 13 for a description of state and regional emissions allowances.

Trading of GHG emission allowances (or similar emission 
instruments)

15 Emission allowances trading

What GHG emission trading systems or schemes are applied 
in your country? 

There is no national GHG allowance regime or national-level emission 
trading system.

Any qualified party can participate in RGGI allowance auctions; 
auction rules limit the number of allowances that associated entities 
may purchase in a single auction to 25 per cent of the total allowances 
offered for auction. RGGI allowances also are traded on a second-
ary market, along with associated futures and options contracts. The 
RGGI-COATS registry facilitates this market by providing for allow-
ance transfers.

California (jointly with Quebec since 2014) conducts quarterly 
auctions of GHG emission allowances. Both entities that are covered 
by California’s cap-and-trade programme as well as others that opt into 
the programme can participate in the auctions. In addition, a certain 
number of allowances are allocated directly by CARB to certain enti-
ties (principally in-state manufacturers and electric utilities), with free 
allocation decreasing over time. Following California’s initial auction, 
allowance prices stabilised and trading volume increased, and a robust 
secondary market for California carbon allowances and offsets devel-
oped. Options and futures are also traded in the secondary marketplace, 
with 2015 prices in the range of US$11 to US$13 per allowance. In 2016, 
likely due to uncertainty caused by the pending court case challenging 
the allowance auctions as an illegal tax and the US Supreme Court’s 
stay of the federal Clean Power Plan, market demand for both allow-
ances and offsets fell significantly. Indeed, several of CARB’s allowance 
auctions failed to sell all of the allowances on offer. The prices for allow-
ances thus have been at the auction floor price established by CARB’s 
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Cap-and-Trade regulation, which was US$12.73 for the 2016 auctions. 
Prices for offsets on the secondary market were significantly below the 
auction floor price. Should the legal uncertainty be removed in 2017 and 
the programme continue, then many market observers have projected 
significant price increases in the years ahead due to California’s aggres-
sive GHG reduction goals, which goals were expanded by the adoption 
of SB 32 in September 2016 to 40 per cent below 1990 levels by 2030.

CARB’s cap-and-trade programme also includes numerous fea-
tures intended to provide flexibility to regulated entities and to prevent 
excessive volatility. In addition to offsets, these include floor and ceil-
ing prices for the allowance auctions, a cost containment reserve, and 
banking and borrowing provisions. 

16 Trading agreements

Are any standard agreements on GHG emissions trading 
used in your country? If so, describe their main features and 
provisions.

In October 2013, the International Emissions Trading Association 
released a trade agreement template for California allowances and off-
sets. Its provisions address offset invalidation, holding limits and buyer 
liability provisions. As of September 2015, there is no standard emis-
sions trading agreement used for RGGI allowances.

Sectoral regulation

17 Energy sector

Give details of (non-renewable) energy production and 
consumption in your country. Describe any regulations on 
GHG emissions. Describe any obligations on the state and 
private persons for minimising energy consumption and 
improving energy efficiency. Describe the main features of 
any scheme for registration of energy savings and for trade of 
related accounting units or credits. 

The US Energy Information Administration (EIA) compiles data and 
statistics on renewable and non-renewable energy production in the 
US; more information is available at www.eia.gov. See question 3 for a 
discussion of emissions regulations and energy efficiency.

Crude oil
In 2015, the US produced 3,436,537 thousand barrels of crude oil, 
imported 2,682,946 thousand barrels of crude oil and 265,248 thousand 
barrels of finished petroleum products, and consumed 7,079,331 thou-
sand barrels of crude oil and petroleum products.

Natural gas
In 2015, there were 32,894,683 million cubic feet of gross withdrawals 
of natural gas in the US, and the US consumed 27,457,587 million cubic 
feet of natural gas.

Coal
In 2014, the US produced 1,000,049 thousand short tons of coal and 
exported 97,257 thousand short tons. In 2014, total US coal consump-
tion was about 917,732 thousand short tons of coal, divided among the 
following sectors:
• electric power: 851,602;
• commercial and institutional: 1,887;
• coke plants: 21,297; and
• other industrial: 42,946.

Nuclear
In 2015, the US produced 3,343,207 pounds of uranium concentrate 
(U3O8) and nuclear power plants generated 797,178 thousand MWh 
of electricity.

In 2010, the DOE announced a series of loan guarantees to support 
construction of two advanced nuclear reactors at the Alvin W Vogtle 
Electric Generating Plant in Georgia; the final US$1.8 billion loan 
closed on 24 June 2015. Significantly, the Vogtle project is the first new 
nuclear power plant to be licensed and begin construction in the US in 
over three decades.

Emissions
According to EPA, total US GHG emissions in the US in 2014 were 
6,870.5 MMT CO2e, representing a 1 per cent increase from 2013. See 
question 6 for additional GHG emissions information. See question 
11 for a discussion of EPA’s GHG reporting programme. As discussed 
above, the electric generating sector is subject to GHG emissions lim-
its through EPA permitting processes. In addition, the CPP will impose 
sector-wide GHG emissions limits on electric generators, if it survives 
pending litigation. 

Energy efficiency
Many US states also are pursuing energy efficiency strategies. Twenty-
eight states have enacted Energy Efficiency Resource Standards (EERS) 
or other binding energy savings targets. Several other states have non-
binding programmes, or aspirational programmes with very low effi-
ciency targets. State programmes take a variety of approaches, but often 
mandate or incentivise demand-side energy efficiency programmes run 
by state and local electric utility companies. EERS vary widely, but gen-
erally target incremental energy efficiency gains of 0.5 to 2.5 per cent 
annually. EERS and other similar programmes are driving significant 
investment in energy efficiency technologies, software and services in 
many US states. There is no standard methodology for registering and 
trading instruments based on energy efficiency, and each state takes 
a different approach in tracking and assuring compliance, typically at 
the utility level. At the same time, the CPP encourages states to select 
energy efficiency as a compliance path, which may spur innovation and 
broader markets related to energy efficiency.

18 Other sectors 

Describe, in general terms, any regulation on GHG emissions 
in connection with other sectors.

Climate regulation in the US has focused primarily on the power and 
transportation sectors, although certain industrial sectors are subject to 
GHG reporting and permitting requirements. Permitting requirements 
may also apply to stationary sources in other source categories includ-
ing, among others:
• large industrial/commercial/institutional boilers;
• pulp and paper;
• cement;
• iron and steel industry;
• refineries;
• nitric acid plants; and
• landfills.
See section 3 for a discussion of applicable regulations; see section 10 
for a discussion of related GHG permitting requirements. California’s 
climate change programme is economy-wide; see section 3 for a further 
discussion of AB 32.

Renewable energy and carbon capture

19 Renewable energy consumption, policy and general 
regulation

Give details of the production and consumption of renewable 
energy in your country. What is the policy on renewable 
energy? Describe any obligations on the state and private 
parties for renewable energy production or use. Describe the 
main provisions of any scheme for registration of renewable 
energy production and use and for trade of related accounting 
units or credits. 

The US does not have a comprehensive national policy on renewable 
energy production or use. Instead, a patchwork of federal and state pro-
grammes and incentives drive the renewable power sector in the US.

Twenty-nine states, plus Washington, DC, have enacted binding 
renewable portfolio standards (RPS). Eight other states have non-bind-
ing RPS programmes. State RPS programmes operate by setting renew-
able energy targets for each year and requiring electric utility companies 
to achieve that level of renewable power. As a result, RPS programmes 
are the primary drivers for renewable energy investment in the US and 
are spurring significant investment in renewable energy infrastructure 
in many states. Renewable energy targets vary widely by state, but 
typically are in the range of 10 to 25 per cent. Several states have much 
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higher targets: New York, California, and Oregon all have targets of 
50 per cent; Vermont targets 75 per cent; and Hawaii has established 
a 100 per cent target by 2045. During 2016, multiple states increased 
renewable energy targets established by their RPS programmes or initi-
ated efforts to do so. Collectively, these programmes are expected to 
increase the demand for wind power by 16 gigawatts by 2024 while also 
driving the expansion of solar and hydrokinetic power. About 16 states 
also have separate, smaller targets for solar energy, often referred to as 
a ‘solar carveout,’ which usually operate in tandem with a net meter-
ing or feed-in-tariff programme. As solar energy becomes more price 
competitive, solar carveouts have seen lower expansion in recent years. 

RPS compliance is usually managed through a system of tradeable 
renewable energy credits (RECs), with one REC representing one MWh 
of renewable power. In general, RECs are registered by state agencies 
and are tradeable instruments. Most state programmes require com-
pliance through use of RECs or renewable power generated in-state, 
with limited exceptions, and eligible renewable resources and defini-
tions can vary widely by state. This results in fragmented REC markets 
with prices varying widely by state and resource type. According to the 
DOE’s Green Power Network, REC prices range from about US$1 (in 
Texas and Washington, DC) to about US$50 (in Massachusetts and 
several other states). Solar RECs (SRECs) range from about US$50 to 
a high of nearly US$500.

In addition to mandatory RPS programmes, ‘green power’ pro-
grammes allow US energy consumers (typically residential and com-
mercial) to purchase renewable or ‘green’ power from their utility 
company or independent power supplier. Energy suppliers purchase 
RECs on the voluntary market to meet green power demand. Voluntary 
REC supply is dominated by wind, though solar is increasing its mar-
ket share. Prices for voluntary RECs hover around US$1/MWh, sig-
nificantly lower than most RECs purchased for compliance purposes. 
It is estimated that more than 50 per cent of retail customers in the US 
now have an option to purchasing ‘green’ or low-carbon power from 
their utility. There were over 5.4 million green power customers in 2013, 
although that figure declined in 2014 to about 4.9 million customers. 
It is unclear if this is a continuing trend and how it relates to the rapid 
expansion of residential rooftop solar power in the US. 

Forty-four states plus Washington, DC have implemented net 
metering programmes, which allow grid-connected customers with 
renewable energy systems installed on their property to offset their 
electrical usage and sell excess electricity to their utility. Several states 
have also implemented feed-in-tariff programmes that provide a higher 
price to consumers generating certain types of renewable energy (typi-
cally solar). Net metering and feed-in-tariff programmes have aided 
the expansion of residential and commercial solar projects in the US, 
but are currently experiencing a period of uncertainty. As rooftop solar 
begins to provide a more significant volume of power, and as solar 
panel prices continue to decline, several states have moved to roll back 
or eliminate their net metering programmes, while others are seeking 
new ways to properly value solar power. The debate over net meter-
ing is driven in part by utility companies who are concerned about the 
rapid expansion of distributed generation and by consumer groups con-
cerned about societal cost allocation and potential increases in energy 
prices. As this debate continues, numerous states have expanded their 
net metering programmes and are developing pricing mechanisms to 
reward solar power based on its value to the grid, factoring in time-of-
service, displacement of new fossil-fuel generation and infrastructure, 
and environmental benefits, including GHG reduction. 

At the federal level, the DOE’s loan guarantee programme backs 
investment in renewable power, energy efficiency and commercial 
climate technologies. Loans backed by the DOE have supported 
investment in solar, wind, geothermal, nuclear and energy storage tech-
nologies, among others. In 2013, the DOE announced the availability of 
US$8 billion in loan guarantees for advanced energy projects that sub-
stantially reduce GHGs and other air pollution. More recently, in 2014, 
the DOE announced availability of US$4 billion in loan guarantees 
available for innovative renewable energy and energy efficiency pro-
jects in the US that reduce GHG emissions. On 23 June 2015, the DOE 
released a ‘Supplement to Loan Guarantee Solicitation Announcement’ 
that clarifies the scope of eligible projects; applications under this pro-
gramme have continued through 2016.

Two federal tax credits also provide financial support for renew-
able energy facilities. The production tax credit (PTC) provides a tax 

credit for each kilowatt-hour (kWh) produced by eligible renewable 
power facilities. For eligible wind, geothermal, and ‘closed-loop’ bioen-
ergy projects, the PTC currently provides a 2.3 cent per kWh incentive 
for the first 10 years of the facility’s operation. The PTC also currently 
provides a lower tax credit of 1.1 cents per kWh for certain other eligi-
ble facilities, such as ‘open loop’ biomass (which utilise farm and for-
est wastes rather than dedicated energy crops), efficiency upgrades and 
capacity additions at existing hydroelectric facilities, landfill gas and 
municipal solid waste energy projects. Combined with state RPS pro-
grammes, the PTC has been a major driver of wind power development 
in the United States: between 2007 and 2014, US wind capacity nearly 
quadrupled. In late 2015, the US Congress extended the PTC for facili-
ties that begin construction before December 31, 2019. The business 
energy investment tax credit (ITC) was significantly expanded in 2008. 
The ITC currently provides tax credits for capital investments in solar 
energy facilities (30 per cent of expenditures), fuel cells (30 per cent of 
expenditures), small wind turbines (30 per cent of expenditures), geo-
thermal systems (10 per cent of expenditures), microturbines (10 per 
cent of expenditures) and CHP (10 per cent of expenditures). Credits 
are available for eligible energy systems placed in service on or before 31 
December 2016, although some credits have caps or other restrictions. 
The ITC also was extended in late 2015, and now extends to the end 
of 2019, with a gradual step-down in credits between 2019 and 2022. 
More information on DOE’s loan guarantee programme, the PTC and 
the ITC is available at www.energy.gov.

The federal government also is working to facilitate renewable 
power generation on public lands through a variety of programmes that 
are designed to streamline permitting and leasing. These programmes 
include, but are not limited to:
• The solar energy programme established by the Department of 

the Interior (DOI) and the Bureau of Land Management (BLM) 
facilitates approval and development of solar energy generation 
and transmission facilities on BLM-administered lands in six west-
ern states.

• The DOI’s Renewable Energy Coordination Offices in four west-
ern states (Arizona California, Nevada and Wyoming) and smaller 
renewable energy teams in five other states (Colorado, Idaho, New 
Mexico, Oregon and Utah) expedite processing of applications for 
new renewable energy projects on public lands.

• The Bureau of Ocean Energy Management (BOEM) is working to 
identify and lease offshore wind energy areas for commercial wind 
energy development. On 31 July 2013, BOEM auctioned a wind 
energy area off the coasts of Rhode Island and Massachusetts, the 
first competitive lease sale in the US for an offshore wind project. 
An initial small-scale project is near completion, while others are in 
the planning stages. 

• President Obama issued a memorandum on 7 June 2013 that 
directs federal agencies to review and likely expand existing energy 
transmission corridors. The memorandum seeks to reduce over-
all regulatory burden by creating a framework for collaboration 
between agencies.

As a result of these and other measures, along with declining prices for 
renewable technologies, the US renewable power sector is expanding 
rapidly. In 2015, the US produced 549,527 thousand MWh of renewable 
power at Utility Scale Facilities, as follows:
• conventional hydroelectric: 251,168 thousand MWh;
• wind: 190,927MWh;
• geothermal: 16,767MWh;
• wood and wood-derived fuels: 42,358MWh;
• landfill gas: 11,233MWh;
• biogenic municipal solid waste: 7,415MWh;
• other biomass: 3,184MWh; and
• solar photovoltaic and solar thermal: 26,473MWh.

20 Wind energy

Describe, in general terms, any regulation of wind energy.

Wind energy projects are subject to a range of federal, state and local 
environmental, land use and natural resources laws and regulations. 
Access to transmission also remains a significant constraint for many 
wind projects, since wind energy resources in the US are not always 
located near demand. Developing new or expanded transmission lines 
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can increase the complexity of the above regulatory requirements. A 
utility-scale wind facility and related transmission facilities may require 
approvals under the following laws, depending on the scope and impact 
of the project:
• the National Environmental Policy Act;
• the Federal Lands Policy and Management Act;
• the Clean Water Act;
• the Clean Air Act;
• the Coastal Zone Management Act;
• the National Historic Preservation Act;
• the Endangered Species Act;
• the Bald and Golden Eagle Protection Act;
• the Migratory Bird Treaty Act;
• the Marine Mammals Protection Act; 
• requirements imposed by the FAA and the Federal Communication 

Commission (FCC) pertaining to lighting, aircraft safety, signal 
interference, and other matters; and

• various state and local siting, land use and environmental laws 
and regulations.

For projects located on federal land (notably in the West), federal land 
management agencies such as BLM or the United States Forest Service 
may act as the primary permitting authority. In some states, one or 
more state agencies may have permitting authority. In other cases, the 
primary permitting authority for a wind facility is the local planning 
commission, zoning board, city council or county board. Offshore wind 
projects also must coordinate with the US Coast Guard during construc-
tion and to address any navigational hazards. The Bureau of Ocean 
Energy Management (BOEM) administers the offshore wind leasing 
process through a competitive bidding process. BOEM has held sev-
eral auctions, resulting in the sale of various leases to develop offshore 
wind projects, primarily on the east coast. There is increasing interest in 
development on the west coast as well: in August, 2016, BOEM issued 
a request for interest for a lease area off the California coast, on which 
a developer has expressed interest in building a 765MW floating wind 
energy project. 

Renewable energy projects have seen significant litigation over 
environmental impacts and other issues. Litigation may involve local 
issues, such as noise, siting and site-specific impacts, or may implicate 
broader state or national policies. With respect to wind energy, impacts 
on birds are a frequent focus of litigation. For example, in 2013, the US 
Fish and Wildlife Service (FWS) issued a rule that provided for program-
matic permits of 30 years in duration under the Bald and Golden Eagle 
Protection Act, allowing ‘take’ of bald or golden eagles incident to oth-
erwise lawful activities. Under the Bald and Golden Eagle Protection 
Act, ‘take’ means, among other things, to wound, kill, molest or disturb 
protected birds. Wind turbines have the potential to take bald eagles 
and other birds by direct action (ie, death or injury due to a collision) or 
indirect action (ie, disturbing nesting, migration, or other behaviour). 

Environmentalists challenged the FWS rule, and on 11 August 2015, 
the US District Court for the Northern District of California issued an 
order invalidating the 30-year rule. As a result, for now, 30-year inci-
dental take permits are no longer available to wind energy and other 
projects under the Eagle Act. Similar litigation has taken place under 
the Endangered Species Act and other laws. Offshore wind energy pro-
jects face similar issues arising under the Marine Mammal Protection 
Act, fisheries laws, and other laws aimed at the protection and develop-
ment of marine resources.

Subsidies and incentive programmes for wind energy are discussed 
in question 19.

21 Solar energy

Describe, in general terms, any regulation of solar energy.

Large, utility-scale solar power projects face many of the same regula-
tory challenges that arise in the context of wind energy development. 
Depending on the size, location and technology, large solar energy pro-
jects may implicate a wide range of federal, state and local laws and be 
subject to litigation. Smaller commercial or residential solar systems, 
such as those commonly installed on rooftops, typically do not require 
major regulatory approvals. These projects must nonetheless comply 
with local building, zoning, land use and development regulations, and 
obtain any required permits. In some states, additional authorisation 
may be required for interconnection to the grid. Further authorisation 
may be required for feed-in tariff or net metering eligibility, or to qualify 
under a state’s RPS programme. Subsidies and incentive programmes 
for solar energy are discussed in question 19.

22 Hydropower, geothermal, wave and tidal energy

Describe, in general terms, any regulation of hydropower, 
geothermal, wave or tidal energy.

The Federal Energy Regulatory Commission (FERC) issues licences for 
construction of new hydropower projects. During the permitting pro-
cess, FERC and the applicant must assure compliance with NEPA. In 
many cases, permittees also must obtain authorisations under various 
state and federal laws, including but not limited to the Clean Water Act, 
the Endangered Species Act, and other laws. In some states, additional 
authorisation may be required for hydropower resources to qualify for 
RPS or net metering programmes.

The first commercial, grid-connected tidal energy project in the 
US was deployed off the coast of Eastport, Maine in July 2012. Several 
other wave and tidal energy projects are in developmental stages. FERC 
and the US Army Corps of Engineers may be involved in the permitting 
process for these hydrokinetic technologies, depending on location. 
Projects may implicate a range of laws, including but not limited to: the 
National Environmental Policy Act; the Clean Water Act; the Coastal 
Zone Management Act; the Endangered Species Act; the Marine 
Mammals Protection Act; and various other federal, state and local laws. 
The Energy Policy Act of 2005 authorised BOEM to issue leases, ease-
ments and rights of way to allow for renewable energy development on 
the Outer Continental Shelf, including those for wave, tidal and other 
hydrokinetic projects. Because these projects may cause navigational 
hazards, coordination with the US Coast Guard is often required.

Geothermal projects are regulated by a mix of federal and state 
agencies, with requirements varying by state and whether the project is 
located on state, federal or private land. The Geothermal Steam Act of 
1970 requires the DOI to establish rules and regulations for the leasing 
of geothermal resources on lands managed by federal agencies. These 
regulations are issued by the Bureau of Land Management. Existing 
EPA Underground Injection Control Regulations under the federal Safe 
Drinking Water Act define Class V injection wells to include injection 
wells associated with the recovery of geothermal energy.

23 Waste-to-energy

Describe, in general terms, any regulation of production of 
energy based on waste.

The US has 86 waste-to-energy facilities that combust municipal solid 
waste. No new waste-to-energy plants have been built in the US since 
1995, but some plants have expanded. Collectively, these 86 facili-
ties have the capacity to produce 2,720 megawatts of power per year. 

Update and trends

While the federal CPP is the most high-profile development in 
United States climate change regulation, the federal programme 
relies heavily on states to develop and implement their own GHG 
mitigation strategies. These state-level policymaking processes will 
build political and institutional momentum, and will likely yield at 
least some substantive, subnational GHG reductions policies even 
if the CPP is defeated in whole or part by litigation, or modified by 
subsequent administrations.

Independently of the CPP, there are signs that political sup-
port for state and regional GHG regulation is growing. California 
has recently announced more aggressive long-term goals for its 
programme. Washington State Governor Inslee also has proposed 
an aggressive, economy-wide cap-and-trade programme that could 
one day be linked with the California programme. In the north-
east, RGGI has adopted more aggressive goals for its cap-and-trade 
programme, and Pennsylvania has expressed interest in joining. 
Dealmakers should follow developments related to the federal CPP, 
but should also monitor state activities for the next generation of 
climate change regulation. It is widely anticipated that these state 
and regional programmes will continue to drive economic activity 
in energy efficiency, renewable power, energy storage, transmis-
sion, emissions trading and other related markets.
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As combustion units, waste-to-energy systems are subject to regula-
tory requirements that are similar to fossil-fuel fired power plants. In 
some cases, those requirements may be even more stringent. The CAA 
imposes numerous requirements on waste-to-energy facilities, which 
also must comply with the Clean Water Act, the Resource Conservation 
and Recovery Act, and other federal, state and local laws. Permitting 
actions, facility expansions and new projects may implicate many of the 
laws listed in question 20.

24 Biofuels and biomass

Describe, in general terms, any regulation of biofuel for 
transport uses and any regulation of biomass for generation of 
heat and power.

In 2007, EPA established a national renewable fuel standard pro-
gramme that requires transportation fuel refiners to displace certain 
amounts of gasoline and diesel with renewable fuels such as cellulosic 
biofuel, biomass-based diesel and advanced biofuel. The programme 
established the annual renewable fuel standards, responsibilities of 
refiners and other fuel producers, a trading system, compliance mecha-
nisms, and record-keeping and reporting requirements.

EPA has recently scaled back biofuel requirements to account 
for declining gasoline use and technical limitations related to ethanol 
blending and biofuel production. In November 2015, EPA finalised a 
goal of 18 billion gallons of renewable fuels for 2016. This was a mod-
est increase from the agency’s June 2015 proposal, but it is still short of 
the 22.25 required by Congress. Still, the 18 billion gallons goal exceeds 
10 percent of the projected gasoline production for 2016 which some 
US automakers advised could negatively affect the performance of cars 
and may violate certain warranties. 

In May 2016, EPA proposed 18.8 billion gallons of renewable fuels 
be blended with motor fuels in 2017. This level would again exceed 
the ‘10 percent blend wall,’ though it would still fall short of the 
Congressionally mandated levels. A final rule is expected from EPA 
towards the end of 2016. 

Some individual states have implemented their own regulations, 
such as acquisition or fuel use standards, taxes, fuel production or 
quality regulations, and air quality or emissions regulations. For exam-
ple, California is in the process of implementing its Low Carbon Fuel 
Standard (LCFS). By 2020, the LCFS mandates a 10 per cent reduction 
in the carbon intensity of transportation fuels that are sold, supplied 
or offered for sale in California. Beginning 1 January 2011, transporta-
tion fuel producers and importers had to meet specified average carbon 
intensity requirements for fuel in each calendar year. Carbon inten-
sity reductions are based on reformulated gasoline mixed with 10 per 
cent corn-derived ethanol and low-sulphur diesel fuel. In September 
2015, CARB re-adopted the LCFS rules streamlining the application 
process for alternative fuel producers seeking carbon intensity credits 

and implementing cost containment provisions such as a cap on LCFS 
credit prices. 

As a result of federal and state biofuels programmes, the US is the 
world’s largest producer of biofuels.

25 Carbon capture and storage

Describe, in general terms, any policy on and regulation of 
carbon capture and storage.

Carbon capture storage (CCS) is a process by which CO2 from a station-
ary source is captured, transported and permanently stored, typically in 
underground injection wells. CCS has a substantial potential to reduce 
GHG emissions from industrial sources, but has not been widely dem-
onstrated on a commercial scale.

Several large CCS demonstration projects in the US are currently 
moving through the entitlement or financing process. These projects 
are largely supported by resources allocated by the American Recovery 
and Reinvestment Act of 2009, as well as a variety of federal and state 
incentives, including tax credits and loan guarantees.

CCS regulatory framework
The federal Safe Drinking Water Act requires an injection well per-
mit for the long-term storage or geologic sequestration of CO2. Class 
VI injection well permits require the use of materials compatible with 
geological sequestration and impose certain financial responsibility 
requirements. Class VI wells must also comply with certain Monitoring, 
Reporting, and Verification (MRV) requirements as part of EPA’s GHG 
Mandatory Reporting Rule programme. At present, no states have been 
delegated Class VI permitting authority by EPA.

Class II injection well permits have authorised enhanced oil 
recovery (EOR) activities for many years, as discussed below. Some 
CCS projects may rely upon Class II injection wells for both EOR and 
sequestration purposes, provided drinking supplies are not adversely 
impacted. Most states have permitting authority over Class II wells 
based on delegation from EPA. Use of a Class II well does not require 
EPA approval of an MRV programme, although facilities may choose to 
opt into EPA’s MRV program. 

On 1 December 2010, EPA published its final rule concerning an 
expansion of its GHG reporting rule to include facilities that inject and 
store CO2 for geologic sequestration or enhanced oil and gas recovery. 
CCS has also begun to play an important role as a control technology 
for GHG regulations for power plants. The CPP includes stringent CO2 
emissions standards for new coal-fired power plants that will likely 
require the use of CCS.

In January 2014, the EPA issued a final rule excluding CO2 streams 
in CCS projects from classification as a hazardous substance under the 
Resource Conservation and Recovery Act, provided that the streams 
are injected into Class VI wells and not mixed or co-injected with any 
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hazardous wastes. CCS projects are potentially affected by several other 
regulatory programmes. For instance, NEPA and state equivalents may 
present regulatory hurdles by requiring environmental review of project 
impacts. State and local agencies may also impose permitting require-
ments on CCS projects.

Co-benefits of CO2 – enhanced oil recovery
EOR has been used successfully since the early 1970s to recover addi-
tional oil from existing sources. The DOE estimates that EOR may allow 
the extraction of 30 to 60 per cent of a reservoir’s original oil compared 
with 20 to 40 per cent extracted by primary and secondary recovery. 
The EIA estimates that domestic use of CO2 for EOR can produce over 
4 billion additional barrels of oil between 2011 and 2035. DOE estimates 
that CO2 EOR, over 30 years, for the US could potentially spur US$10 
trillion in economic development, create 2.5 million jobs, and drive a 30 
to 40 per cent reduction in imported oil.

CCS has long been touted as a potentially critical means for reduc-
ing GHG emissions from carbon-intense industrial sources. In October 
2014, Canada began operating the first commercial scale coal-fired 
power plant fitted with CCS technology. A portion of the CO2 captured 
by the plant will be pumped underground and sold to oil companies for 
use in priming oil fields. The Canadian plant received US$240 million 
Canadian in subsidies from the Canadian federal government. 

In the United States, the Department of Energy has awarded US$7 
billion in funding since 2008 to develop ‘clean coal’ technologies, 
including US$68 million in funding announced in July 2016 for CCS 
research. Similar bills introduced in the House and Senate in July 2016 
could drive development by increasing CCS tax credits from US$10 per 
ton to US$35 per ton. 

However, high costs, complex regulatory schemes and the low price 
of natural gas have hindered the widespread development of CCS pro-
jects. Only about 16 large-scale CCS projects are operating globally. In 
the future, lower technology costs and the development of multiple rev-
enue streams from the CO2 associated with CCS projects, particularly 
using captured CO2 for EOR, may help spur CCS development.

Climate matters in transactions

26 Climate matters in M&A transactions 

What are the main climate matters and regulations to 
consider in M&A transactions and other transactions?

Entities must consider a range of climate issues when undertaking 
M&A transactions. Risks generally fall into three categories: regulatory, 
economic, and operational risk related to climate change impacts. Some 
matters also present M&A opportunities, such as incentives related to 
renewable energy. Matters to consider include:
• GHG reporting and permitting obligations for certain sectors;
• EPA regulation of GHG emissions and related costs for higher-

emitting industries;
• regulatory uncertainty resulting from a lack of a comprehensive 

national climate change programme;
• regulatory costs associated with assuring compliance with a pleth-

ora of federal, state and local climate change, energy efficiency and 
renewable energy programmes;

• litigation exposure to claims based upon alleged climate impact of 
corporate operations or of climate changes on corporate operations;

• direct and indirect effects of higher energy costs;
• financial disclosure and compliance obligations under Securities 

and Exchange Commission rules and state laws; 
• adherence to Equator Principles, if applicable, which include 

requirements for climate impacts;
• impacts to coastlines, ports and other infrastructure related to 

increased storm intensity and sea level rise;
• impacts to natural resources and commodities related to cli-

mate change, such as water supplies, fisheries, forestry products 
and crops; 

• global economic and security risks related to potentially destabilis-
ing impacts of climate change in certain regions; and

• market opportunities related to renewable power, REC and offset 
trading, GHG mitigation and energy efficiency.
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